





Contents

Abstract 7
Executive Summary 8
Introduction 22
Federal Indian Law as the Foundation of ICWA 22
Historical Development of ICWA 24
What ICWA Requires of States 26
Identification and Initial Applicability of ICWA 27
Notice 27
Jurisdiction and Requests for Transfer 28
Procedural Requirements for Proceedings in State Court 28
Intervention in State Court Cases 29

Standards of Proof 29

Involuntary Foster Care Removals 29

Involuntary Termination of Parental Rights 30

Placement Preferences 31

Foster Care/Pre-adoptive Placements 31

Adoptive Placements 31

Voluntary Placements 32
Record Keeping 32

BIA Guidelines on ICWA 33
Identification and Initial Applicability of ICWA 34
Notice 34
Jurisdiction and Requests for Transfer 35
Procedural Requirements for Proceedings in State Court 35
Foster Care Removals 35

Qualified Expert Witnesses 36

Placement Preferences 36

Voluntary Placements 37
Record Keeping 37
Arizona Law and ICWA 37
Previous Empirical Research on ICWA 39
The MacEachron et al. (1996) Study 39

The Plantz et al. (1989) Study 40

The Jones et al. (2000) Study) 42

The Current Study 44




Methodology 46
Development of Survey Instruments 46
Measures 46

Case Record Reviews 47
Sample and Procedures a7
Surveys of State Child Welfare Workers 49
Sample and Procedures 49
Surveys of Tribal Child Welfare Workers 49
Sample and Procedures 49
Surveys of State Attorneys 50
Sample and Procedures 50
Surveys of Tribal Attorneys 51
Sample and Procedures 51
Surveys of State Judges 51
Sample and Procedures 51
Surveys of Tribal Judges 51
Sample and Procedures 51
Focus Groups 52
Sample and Procedures 52

Data Analysis 53
Protection of Human Subjects 54
Strengths and Limitations of the Research 55
Results 57
Demographics 57
Case Record Review 57
Survey Respondents 57

Focus Groups 62
Training on and Awareness of ICWA 64
Survey Respondents 64
Identification and Initial Applicability of ICWA 72
Case Record Review 72
Survey Respondents 73
Focus Groups 75




Notice 78

Case Record Review 78

Survey Respondents 79

Jurisdiction and Request for Transfer to Tribal Court 81

Case Record Review 81

Survey Respondents 81

Focus Groups 84

Procedural Requirements for Proceedings in State Court 85

Case Record Review 85

Survey Respondents 90

Focus Groups 95

Voluntary Placements 97
Focus Groups 97

Discussion 98
Training on and Awareness of ICWA 98
Identification and Initial Applicability of ICWA 100
Notice 101
Jurisdiction and Request for Transfer 102
Procedural Requirements for Cases in State Court 103
Voluntary Placements 106
Recommendations 108
Future Research 115
References 117
Appendices 123




List of Tables

Table 1
Table 2
Table 3
Table 4
Table 5
Table 6
Table 7
Table 8
Table 9
Table 10
Table 11
Table 12
Table 13
Table 14
Table 15
Table 16
Table 17
Table 18
Table 19
Table 20
Table 21
Table 22

Table 23

Demographic Profile of Indian Children in Case Record Reviews
Demographic Profile of State and Tribal Workers

Demographic Profile of State and Tribal Attorneys

Demographic Profile of State and Tribal Judges

Training on and Awareness of ICWA Among State Workers
State Worker Familiarity with the Mandates of ICWA

Training on and Awareness of ICWA Among Tribal Workers
Training on and Awareness of ICWA Among Attorneys and Judges
Identification of Applicability of ICWA in Case Record Reviews
Identification Among State Workers

Identification Among Tribal Workers

Identification, Notice, and Jurisdiction Among Attorneys and Judges
Service of Notice in Case Record Reviews

Content of Notice in Case Record Reviews

Worker Reports of Method of Service of Notice

Worker Reports Regarding Jurisdiction

Involuntary Foster Care Placements in Case Record Reviews
Involuntary Termination of Parental Rights

Foster Care/Pre-adoptive Placements

Emergency Removals in Case Record Reviews

Worker Reports of State Court Procedures

State Worker Reports of Frequency of Use for Indian Resources
to Ensure Active Efforts

Attorney and Judge Reports of Procedures in State Courts

List of Appendices

>

T I GO M mMmOOm®

ICWA Survey: Case Record Review
ICWA Survey: State Worker Survey
ICWA Survey: Tribal Worker Survey
ICWA Survey: State Attorney Survey
ICWA Survey: Tribal Attorney Survey
ICWA Survey: State Judge Survey
ICWA Survey: Tribal Judge Survey
Memorandum of Agreement

ICWA Focus Group Consent Form

57
59
61
63
65
66
67
69
72
74
75
76
78
79
80
82
86
87
89
90
91

92
93

123
141
149
157
163
169
175
181
185



Abstract

Although the Indian Child Welfare Act of 1978
(ICWA) was enacted more than two decades ago
and was lauded as one of the most significant
pieces of federal legislation affecting American
Indian families, sparse empirical research has
investigated its practical impact. In one of the
most comprehensive analyses to date, this study
examines compliance with the provisions of
ICWA in Arizona. ICWA was aimed at preserving
cultural and familial ties among Indian children
and families and at encouraging respect for tribal
authority in decisions concerning the placement
of Indian children in alternate care. This legisla-
tion limits statesO powersegarding Indian chil-
dren and imposes specific procedural require-
ments on state courts and state child welfare
agencies in the removal and placement of Indian
children. Arizona has one of the largest American
Indian child populations in the United States and
also has the largest number of American Indians
living on reservations.

Data for this study were collected utilizing a
three-stage approach that includes case record
reviews, surveys, and focus groups. In the first
stage, the child welfare case records of 61 ran-
domly selected American Indian-identified chil-
dren in substitute care were reviewed using a
survey instrument designed for this study. Of
these cases, 49 met ICWA eligibility require-
ments. Second, quantitative and qualitative sur-
veys designed for this study were completed by
the following: state child welfare workers (n=78),
tribal child welfare workers (n=16), state attor-
neys (n=41), tribal attorneys (n=11), state judges

(n=20), and tribal judges (n=7). In the final stage,
three focus groups were conducted with a small
sample of individuals from the same groups
involved in the surveys to obtain in-depth qualita-
tive data. Data were collected regarding five pri-
mary areas of compliance: training on and
awareness of ICWA, identification, notice, juris-
diction, and procedural requirements for cases in
state court.

Results indicate that state workers often receive
training upon initial hiring but receive nothing sys-
tematic beyond this. Workers reported that court
time frames allow limited time for involvement in
cases. Most attorneys but few workers and
judges reported being familiar with the Bureau of
Indian Affairs (BIA) guidelines for ICWA compli-
ance. Results also reveal a high level of state
compliance with efforts to identify and determine
eligibility of children who potentially meet ICWA
eligibility requirements. In terms of notification,
tribes were notified in most cases either through
registered mail or personal service. Regarding
transferring jurisdiction, high numbers of state
personnel stated that they supported tribal
requests for transfer, but few requests were actu-
ally made by tribes. Demonstration of active
efforts occurred in most cases, and over two-
thirds used qualified expert witnesses. Finally,
ICWA-mandated placement preferences were fol-
lowed in a majority of the cases reviewed. Six
recommendations are offered to improve policies
and procedures to assist states in better meeting
ICWA@mandates. Strengths and limitations of
the study are discussed.




Executive Summary

I. Background

¥ Despite the existence of federal policies tar-

geted to reduce substitute care placements,
significant numbers of Indian children remain
in foster and adoptive care.

From 1969 through 1974, the Association on
American Indian Affairs (AAIA) conducted
nationwide studies on the impact of state
child welfare practices toward American
Indian children. AAIA research indicated that
25%D35% of all American Indian children in
some states were removed from their homes
and placed in foster or adoptive homes or in
institutions.

In 1974, Congress initiated its first hearing on
the state of American Indian children in sub-
stitute care. The Indian Child Welfare Act
(ICWA) was signed into law in 1978 and is
regarded as the most significant piece of fed-
eral legislation affecting American Indian
families.

ICWA aims to support American Indian fami-
lies by maintaining American Indian children
with American Indian caregivers to honor a
rich cultural tradition and tribal sovereignty.

ICWA accomplishes this task through proce-
dural and substantive provisions, advancing
the purpose of protecting American Indian
children and tribes by establishing minimum
standards for the removal of American Indian

children from their homes and placement in
Indian homes to reflect the unique values of
American Indian culture. ICWA also grants
tribes exclusive jurisdiction in all child custody
matters involving American Indian children
who are wards of tribal courts or who reside
or are domiciled on American Indian reserva-
tions. In addition, if an American Indian child
is the subject of a foster care placement or
termination of parental rights proceeding in
state court, the state must transfer the pro-
ceeding to the tribe upon petition by the par-
ent, American Indian custodian, or tribe, and
absent objection by either parent or absent
good cause to the contrary.

The Bureau of Indian Affairs (BIA) guidelines
that relate to ICWA are non-binding recom-
mendations. Nevertheless, the guidelines are
important to ICWA compliance because they
are a product of the BIA®experience in deal-
ing with American Indian children and are to
be given important weight in interpreting the
act.

Arizona currently has the largest number of
American Indians living on reservations and
one of the largest American Indian child pop-
ulations (115,261) in the United States
(Census, 2000).

Arizona® Model Court Act was passed to
move a dependent child through the court
process in a timely manner. The Model Court



Act conflicts with the ICWA time frame for
tribal and parental notification 10 days prior to
commencement of proceedings.

Information presented in previous studies
reveals that ICWA appears to be making a
difference in practice by reducing the number
of Indian children in the state child welfare
system and reducing the number of Indian
children placed in non-Indian homes.
However, all ICWA provisions are still not
systematically implemented.

. Methodology

Existing Arizona Department of Economic
Security (DES) case records were the primary
source of data for case reviews.
Supplementary data were abstracted from
legal case files maintained by the Arizona
Attorney General® office. Data were collected
from a total of 61 child protection case
records of Indian children in DES custody
statewide. Of these cases, 49 met ICWA eligi-
bility requirements.

Strengths of the study are as follows: includ-
ing key stakeholders (i.e., workers, attorneys,
and judges from both tribes and the state),
using quantitative and qualitative methods to
gather information, and collaborating with
numerous state and tribal agencies and
administrators throughout all phases of the
research process.

ICWA Objectives and
Requirements

ICWA includes provisions that require the
following:

1) lIdentification of Indian children by the
state and subsequent notification to
both the child® parents and the child®
tribe of their rights to intervene in state
child custody proceedings;

2) the use of tribal courts by way of
requests for transfer of jurisdiction;

3) procedural requirements for child cus-
tody proceedings that remain in state
courts, including tribal intervention,
standards of proof, and placement
preferences.

ICWA creates the following two-part
requirement for states to remove an Indian
child from his/her home:

1) proof that active efforts have been
made to prevent the breakup of the
Indian family and these active efforts
have proved unsuccessful;

2) a court finding supported by Oclear and
convincing evidenceO that the contin
ued custody of the child by the parent
or Indian custodian is likely to result in
serious emotional or physical damage
to the child.

To gain a termination of parental rights
(TPR) order, states must show Obeyond a
reasonable doubtO that the continued cus
tody of the Indian child by his/her parent or
Indian custodian is likely to result in serious
emotional or physical damage to the child.




ICWA Objectives and
Requirements (cont.)

ICWA creates a preference system that
attempts to ensure that the American Indian
child remains in an American Indian family
and includes foster care placement

1) with a member of a child® extended
family;

2) in a foster home licensed or approved
by the Indian child®tribe;

3) in an Indian foster home licensed by a
non-Indian licensing authority; or

4) in an institution approved by an Indian
tribe or an Institution operated by an
Indian organization which has a program
suitable to meet the child® needs.

ICWA®adoptive preference system includes
placement with the following:

1) a member of a child® extended family;

2) other members of the Indian child®
tribe;

3) other Indian families, including single
parent families;

4) with other placement preferences speci-
fied by the child®tribe.

Major Objectives of This Study

1 To determine how well the state of
Arizona is complying with ICWA

2) To examine in what areas improvements
can be made at both state and tribal
levels to more fully comply with ICWA

10

¥ Limitations include the following: determining

whether Arizona was properly identifying the
types of proceedings involving ICWA; includ-
ing only cases opened at least six months
ago and currently open; and not including a
few groups of stakeholders (e.g., children,
families, guardians ad litem, parent® attor-
neys, BIA, private agencies).

I1l. Results and Conclusions

Demographics
Survey Respondents

¥ State child welfare workers were employed

at DES an average of 5.4 years and reported
working with relatively few Indian children

®=15).

Tribal child welfare workers reported working
for the tribe an average of 9.97 years and
averaged 49 American Indian children on their
caseloads.

State attorneys reported a wide range of
years experience as an attorney (9: 13.3
years). Most (98%) indicated that they had
been involved in ICWA foster care placement
cases.

Tribal attorneys reported having a wide range
of experience (? = 10.4 years) with over half
(55%) reporting current caseloads involving
juvenile cases.



¥ State judges reported serving on the bench
for an average of 9.2 years. A majority (80%)
reported that they had heard foster care
placement proceedings involving ICWA.

¥ Tribal judges stated that they had served on
the bench for an average of 5.8 years and
reported hearing a wide variety of cases.

Training on and Awareness of ICWA
Survey Respondents

¥ Most (94%) state workers reported being
aware that the agency had a written policy
regarding Indian children.

x Eighty-seven percent reported that the
state provided ICWA training and that the
agency had personnel/resources available
to answer ICWA questions.

+ Almost one-third of state workers reported
that the training was not provided in a sys-
tematic, ongoing way (e.g., training
occurred only upon initial hire).

» Workers indicated that they were vaguely
to somewhat familiar with the specific pro-
visions of ICWA.

¥ Most (80%) tribal workers indicated that state
workers maintained regular contact with the
tribe regarding membership.

x  Fifty-six percent of tribal workers reported
being involved in training state workers on

ICWA and being aware of an intergovern-
mental agreement (IGA) between a tribe
and the state regarding ICWA.

Only slightly more than one-third (38%) of
tribal workers reported having a written
tribal policy for matters involving ICWA.

Four-Stage Approach to
Examining ICWA Compliance
in Arizona

Development of model instruments

Reviews of public child protection
records of American Indian children

Quantitative and qualitative structured
interviews with the six participant groups

Three focus groups conducted with a
small sample of the six participant
groups to obtain in-depth qualitative
data

Data were collected on the five major areas
of state ICWA compliance:

1.

Identification and initial applicability of
ICWA

Notice to tribes

3. Jurisdiction and request for transfer

Procedural requirements for proceedings
in state court

Additional information on demographic
variables, training, and voluntary place-
ments

11
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¥ Timeframes for state court hearings appeared

to be something of an issue for both state
and tribal workers. Thirty-eight percent of
state workers and 50% of tribal workers indi-
cated that the time frames for court hearings
did not allow them adequate time to be
involved in ICWA cases. This finding may indi-
cate that quite often, state and/or tribal work-
ers may need more time to prepare for court
proceedings.

All state attorneys indicated receiving ICWA
training.

» Most reported being somewhat to very
familiar with ICWA requirements.

» Ninety-five percent had read ICWA, and
two-thirds had read the BIA guidelines.

x  While less than half (41%) believed that
ICWA was too restrictive, almost three-
fourths noted that the state faced barriers
in promoting compliance.

x Less than one-third (29%) reported being
aware of tribal/state IGAs.

Tribal attorneys reported that they were
somewhat to very familiar with ICWA require-
ments.

* Ninety-one percent had read ICWA, and
64% had read the BIA guidelines.

» Only 27% indicated that tribes faced barri-
ers in intervening and accepting transfer of
jurisdiction in ICWA cases, while three-
fourths (73%) believed that ICWA did not
do enough to protect the rights of Indian
children and tribes.

» Just over half indicated that they were
aware of a tribal/state IGA.

Almost all (95%) state judges reported receiv-
ing ICWA training.

x Most reported being somewhat to very
familiar with the requirements of ICWA.

*  While 90% said they had read ICWA, only
half had read the BIA guidelines.

+ Few, about one-fourth, believed that ICWA
was too restrictive.

¥ All tribal judges indicated that they had read

ICWA, but less than half had read the BIA
guidelines.

x None reported that tribes faced barriers in
intervening in and accepting transfer of
ICWA cases or that ICWA and the
Adoption and Safe Families Act (ASFA)
were incongruent.

» Just under half (43%) noted that ICWA did
not do enough to protect Indian children
and tribes.



Overall Conclusions

Based on findings concerning training and
awareness, three general themes emerged:

1. Arizona appears to provide ICWA training
when workers begin employment, but sys-
tematic, on-going training appears to occur
less frequently. State workers with ICWA
cases reported that they learned about ICWA
and its mandates after being assigned a case
involving ICWA. Workers indicated that they
received guidance from someone in the
agency who had previously worked with
ICWA.

2. While the state appears to maintain regular
contact with the child®tribe, many tribal and
state workers report that timeframes for initial
court hearings are of concern. Specifically,
timeframes imposed by Arizona® Model
Court Act do not always allow state represen-
tatives enough time to collaborate with all
necessary parties in an ICWA case, especially
tribes.

3. A majority of state and tribal attorneys report-
ed reading BIA guidelines. However, few state
and tribal workers, and less than half of state
and tribal judges, reported reading the BIA
guidelines. The BIA guidelines, while not part
of the law itself, provide valuable insights and
serve as an important reference tool for most
of ICWA®requirements.

Identification and Initial
Applicability of ICWA

Survey Respondents

¥ State workers indicated that the race/ethnicity

of children was asked most to all of the time.

State attorneys and judges reported that the
state complied with proper procedures for
identifying Indian children most to all of the
time.

Case Record Review
¥ Gender: 54% female
¥ Mean age: 11.6 (SD = 5.5)
¥ Time in custody: 3.1 years

In the majority of cases, the child® Indian
status, along with the name and tribal
affiliation of the mother (97%) and father
(82%), were identified.

Almost all cases (92%) contained docu-
mentation of the state®initial inquiry to the
tribe regarding the child® tribal member-
ship, and most (85%) cases also included
documentation of the tribe® response to
this initial inquiry.

In almost 20% of the cases selected for
this study, the children were determined to
be ineligible for ICWA. In these cases, the
state appeared to follow ICWA mandates,
inquired of the tribe(s) in question, and
allowed the tribe(s) to make the determina-
tion of eligibility in each case.

13



¥ Tribal attorneys and judges reported that the

state complied with these procedures half to
most of the time.

Focus Groups

¥ Most focus group participants expressed the

opinion that state workers and the state court
system have made efforts to comply with
proper procedures for identifying Indian chil-
dren, but concerns were raised about com-
munication between the state and tribes and
about lack of knowledge among state workers
and court officials. Specifically, tribes reported
that state workers did not supply sufficient
and complete information necessary for timely
identification, and state representatives report-
ed a lack of understanding regarding why
tribes did not respond more quickly to
inquiries about a child® Indian identity.

Case Record Review (cont.)

¥ Evidence in the case records indicated
that the state used multiple methods to
notify tribes about the removal of Indian
children from their homes.

¥ Eighty-nine percent of the cases con-
tained documentation that notice was
sent by registered mail, while 23%
demonstrated utilization of personal
service.
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Overall Conclusions

¥ State workers and court officials appear to be
making efforts at compliance with identifica-
tion procedures for American Indian children
who are removed from their homes.

¥ Despite efforts to comply with identification
procedures, a divide remains due to conflicting
state and tribal needs in the early stages of
the process. Whereas states have limited time
to collect large amounts of information and
would like a quick response from tribes
regarding a child®American Indian identity,
tribes often do not receive the information they
need to determine whether a child is a mem-
ber (or eligible for membership) and face barri-
ers in providing a timely response. A better
understanding among state workers of tribal
systems and increased availability of tribal
resources (i.e., increased manpower and fund-
ing) could help mitigate this potential conflict.

Notice
Survey Respondents

¥ Both state and tribal workers reported that
notification was provided to tribes via multiple
methods.

¥ Tribal workers reported that the state provid-
ed all of the required information on the notice
and provided the notice within the mandated
time frame half to most of the time.



¥ When the tribe did not intervene, tribal work-

ers noted that they continued to receive notice
of subsequent hearings about half of the time.

¥ State and tribal attorneys, along with state

and tribal judges, agreed that the state com-
plied with notice requirements most to all of
the time.

Overall Conclusions

¥ While ICWA requires service of notice to the

parents and tribe by registered mail with return
receipt requested, findings revealed that tribes
received notification by multiple other means,
often by personal service, phone call, or fax.

The implementation of the Arizona Model
Court Act has created difficulty in complying
with the ICWA requirement that parents and
tribes be notified 10 days prior to the com-
mencement of the proceeding.

Jurisdiction and Transfer to
Tribal Court

Survey Respondents

¥ State workers reported that the tribe inter-

venes in state proceedings on ICWA cases
occasionally to half of the time, and tribal rep-
resentatives attend state court hearings about
half of the time.

Tribal workers indicated that their tribes inter-
vene in ICWA proceedings half to most of the

time and that the tribes accept transfer of
jurisdiction occasionally to half of the time.

State attorneys reported that the state agrees
to transfer of jurisdiction most of the time and
that the tribe intervenes in state court pro-
ceedings occasionally to half of the time.

Tribal attorneys reported that the state com-
plies with and agrees to transfer of jurisdiction
slightly less than most of the time and that
the tribe intervenes half to most of the time
and requests transfer almost half of the time.

State judges indicated that the state agrees
to transfer jurisdiction about half of the time,
that tribes intervene occasionally to half of the

Case Record Review (cont.)

¥ Request for transfer of jurisdiction was
only initiated by a tribe in two cases,
thus raising questions as to whether
selection criteria limited transfer cases or
if other variables were influencing this
process (e.g., tribes lacking necessary
resources to accept transfer or tribes
allowing the case to remain in state
custody because they agree with the
way the case is progressing).

¥ Findings also revealed that tribes
intervened in all cases. The tribe formally
intervened in half of the cases and
became an interested party in the
other half.

15



time, and that tribes request transfer of juris-
diction only occasionally.

Focus Groups

¥ State representatives in focus groups
expressed a desire for tribes to take jurisdic-
tion more often and to become involved

Case Record Review (cont.)

¥ The child® race/ethnicity and potential
tribal affiliation was immediately identified
in most (88%) emergency removals.

Involuntary Foster Care/TPR

¥ All but one of the case records reviewed
involved an involuntary foster care place-
ment, and 19 cases involved TPR.

¥ Demonstration of active efforts to pre-
vent breakup was documented in most
cases (94% and 95%, respectively).

¥ Most (81% and 89%, respectively) of the
case records contained documentation
of a court finding that these active efforts
failed.

¥ Most foster care placement cases (90%)
contained documentation of Oclear and
convincing evidenceO, and 79% included
supportive testimony from a qualified
expert witness.

¥ Eighty-nine percent of TPR cases docu-
mented a Obeyond a @asonable doubtO
finding supported by the use of a quali-
fied expert witness.
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through intervention or transfer in earlier
stages of proceedings concerning American
Indian children.

¥ Tribal representatives conveyed an interest in
becoming actively involved in cases concern-
ing the tribe® children, but barriers such as
lack of accessible of resources and appropri-
ate tribal placements hinder tribes from being
able to take jurisdiction as often as they might
like. However, tribal representatives also indi-
cated that they often leave cases in the state
court system because the state is handling
the case appropriately and involving the tribe
in decisions.

Overall Conclusions

¥ As indicated by survey responses and focus
group discussions, one major issue concern-
ing transfer of jurisdiction appears to be a
matter of resources, both in terms of service
provision and placement options. States and
tribes concur that tribal jurisdiction would be
preferable in most cases, but tribes may lack
resources to meet the needs of the families
and children.

¥ The cost of tribal placements is often paid
directly by the tribe, not with any federal
funds. Increased access to federal resources,
such as Title IV-E funding, would greatly
enhance tribal capacity to provide necessary



services, including foster care support pay-
ments, to their families and children.

Procedural Requirements for
Proceedings in State Court

Survey Respondents

¥ State workers indicated that the tribe is invit-
ed to participate in case planning/staffings
most to all of the time, and two-thirds report-
ed that the state applies active efforts to
prevent the breakup of the American Indian
family.

3 To determine the need for out-of-home
placements, state workers reported that
the state court uses qualified expert wit-
nesses roughly half of the time.

3 When applying active efforts, state work-
ers reported that they used the child®
family and tribe most to all of the time.

¥ Tribal workers said they are invited to partici-
pate in case planning/staffings half to most of
the time, and three-quarters reported that the
state applies active efforts to prevent breakup
of the Indian family.

3 Tribal workers also indicated that the state
uses expert witnesses about half of the
time to determine out-of-home place-
ments. One-third said that the state never
uses qualified expert witness testimony to

determine the need for placing an
American Indian child out-of-home.

3 Tribal workers noted that Indian communi-
ty resources were used by the state less
than half of the time.

¥ Half of the state workers and 18% of the trib-

al workers believed that the state applies dif-
ferent standards for active versus reasonable
efforts.

¥ State attorneys believed that the state com-

plied most of the time with the preference for
American Indian caregivers in out-of-home

Case Record Review (cont.)

¥ All except one case involved foster care

or pre-adoptive placement.

¥ Documentation in the files revealed that

most (92%) of the children were placed
in the least restrictive setting available
and were placed within reasonable prox-
imity of their permanent homes (83%).

¥ Almost half of the Indian children in

placement were identified as having
special needs, while 83% of such cases
included documentation that these
special needs were met.

¥ A majority (83%) of children were placed

within the placement preferences out-
lined by ICWA, with more than half
(55%) being placed by an extended
family member.

17
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placement, complied with the use of active
remedial and rehabilitative efforts most to all
of the time, and complied with the require-
ment to use expert witnesses to determine
the need for out-of-home placement most to
all of the time.

Tribal attorneys reported that the state com-
plied half to most of the time with the prefer-
ence for American Indian caregivers, the use
of active remedial and rehabilitative efforts,
and the requirement for qualified expert wit-
ness testimony.

State and tribal judges concurred that the
state complied with the preference for
American Indian caregivers in out-of-home
placements most of the time.

Regarding heightened evidentiary standards,
state judges said the state was compliant
almost all of the time, and judges indicated
that the state complied most of the time with
using qualified expert witness testimony to
support the need for out-of-home placement
for American Indian children.

3 In a departure from the views of workers
and attorneys, almost three-fourths (70%)
of state judges believed that active efforts
and reasonable efforts imply different stan-
dards.

Tribal judges reported that the state complied
most of the time with ICWA®heightened evi-

dentiary standards and noted that the state
complied most to all of the time with the use
of qualified expert witnesses.

¥ Tribal judges also reported that the state
applied active efforts half to most of the time.

Focus groups

¥ Tribal representatives indicated that tribes
receive ample information from the state
regarding court proceedings and case plans,
but state representatives were unclear about
which tribal representative(s) were supposed
to receive information.

¥ Focus group discussion about active versus
reasonable efforts revealed varying opinions.
No general consensus was reached as to
whether or not active efforts require a different

standard of proof. Some believed that OactiveO

and OsasonableO ae equivalent, but others
indicated that active efforts require a higher
legal standard. Most agreed that no clear def-
inition exists for either active or reasonable
efforts.

Overall Conclusions

¥ Results showed that the state keeps tribes
informed most of the time about matters
involving Indian children. Regarding areas for
improvement, tribal workers noted that state
representatives often do not understand tribal
recommendations in court and sometimes



promote practices that are incompatible with
tribal customs. Utilizing available tribal and
familial resources in case planning and service
provision may alleviate this problem.

¥ The high percentage of children placed within
the placement preferences outlined in ICWA
indicates that Arizona is working diligently to
meet this placement preference requirement.

¥ Among state and tribal representatives, no
agreement exists as to the meaning of active
efforts. Opinions differed within and between
state and tribal groups about whether or not
active efforts differ from reasonable efforts.
Workers have no clear guidelines for active
efforts to develop and implement case plans,
and the state court has no systematic way of
ruling on the application of active efforts with
Indian families.

IV. Recommendations

Results and conclusions point to five recommen-
dations for enhanced compliance with the man-
dates of ICWA in Arizona. An additional recom-
mendation is offered for other states.

Increased emphasis on case record
documentation

¥ In many areas of ICWA compliance, state
workers, attorneys, and court officials may
have complied with mandates without
properly documenting their compliance. State

administrators and court officials can more
strongly emphasize the imperative need for
accurate and complete documentation of all
case related functions, particularly those
associated with legislative mandates.
Examples of possible solutions include:

1) developing a specific checklist for ICWA
cases, 2) giving workers examples of correct
documentation to serve as models, 3) upper-
level administrators supporting and actively
promoting documentation.

Improved systematic and ongoing training
that involves tribal input

¥ Increased training and knowledge of ICWA for
state workers, attorneys, and court officials
was another common theme throughout this
study. While the state provides ICWA training,
this training is primarily conducted in the initial
hiring phase, and many workers reported that
little systematic training is offered beyond this
initial instruction. Department-wide workshops
offered periodically throughout the year would
more effectively convey the knowledge neces-
sary to implement ICWA.

3 Important components of ICWA training
include the following: 1) development of a
standardized ICWA training curriculum that
includes joint training and tribal input, to
be used across districts; 2) expanded use
of the wraparound model should also be
evaluated and encouraged in all trainings;
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3) utilization of the Inter-Tribal Council of
Arizona and NICWA as valuable resources;
4) more utilization of the BIA Guidelines,

5) formalization of an ICWA personnel
resource list; 5) increased knowledge
about Indian culture and belief systems.

Tribes also need to be active players in
this endeavor, providing similar types of
training for their workers that could include
the following: 1) best practices in working
collaboratively with the state; 2) training of
their own qualified expert witnesses and
making these individuals known and avail-
able to the state; 3) working with the state
to promote culturally appropriate active
efforts.

stages of the proceeding involving an Indian
child, becomes crucial.

Standardized definitions for active and
reasonable efforts through statute and/or
policy guidelines

¥ Lack of clarity about what constitutes active
versus reasonable efforts is evident through-
out this study. Federal law does not provide
definitions or guidelines for states, so states
must determine the legal standard of proof
that is necessary for compliance.

Development of tribal/state agreements to
increase tribal access to financial resources
available from the federal government

¥ Developing effective agreements between

Legislative changes and/or policy guidelines
to increase compatibility of state and
federal laws

¥ While the Model Court Act has many positive
components, mandates such as the
Preliminary Protective Hearing (PPH) conflict
with the ICWA time frame for tribal and
parental notification 10 days prior to the
commencement of proceedings.

¥ Within Arizona® legal system, the question
being raised is how much involvement tribes
should be afforded prior to or at the PPH.
Therefore, tribal input and involvement, at all
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states and tribes can allow tribes access to
vital funds and resources. While American
Indian children are currently not eligible to
receive Title IV-E foster care and adoption
assistance payments unless they are placed
by a state court in out-of-home care or by a
tribal court on a reservation (if certain condi-
tions are met), the state can work with tribes
to develop tribal/state intergovernmental
agreements that would provide pass-through
dollars to enable tribes to care for their chil-
dren in out-of-home care. Tribes also need to
be active in working with the state to develop
and implement IV-E agreements.



Development of tribal/state ICWA workgroups
to increase communication and collaboration
between states and tribes

¥ Arizona is one of only a few states that has
developed a tribal/state workgroup to
address ICWA-related issues. The workgroup
is a collaboration of statewide state and tribal
stakeholders. Other states should develop a
similar tribal/state workgroup that meets regu-
larly to discuss important topics and areas of
concern related to ICWA.

Future Research

¥ Inclusion of guardians ad litem, parentsO attor
neys, BIA officials, and private agency repre-
sentatives would be beneficial in studies
involving ICWA compliance. These stakehold-
ers have valuable insights that would allow for
a better understanding of the complexities of
ICWA compliance.

¥ A systematic, national examination of ICWA
compliance, including the development and
implementation of a federal review system for
ICWA compliance, would enhance knowledge
and compliance.

¥ Several recommendations for future projects
were identified (e.g., collaborative cross-train-
ing, information dissemination, feedback,
etc.).
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Introduction

Currently in the United States, 708,000 children
are placed in foster and adoptive care. Of these,
10,506 (1.5%) are American Indian? children,
who comprise only 1.16% of the total U.S. popu-
lation (Children® Bureau, 2001). Despite the exis-
tence of federal policy targeted to reduce substi-
tute care placements, significant numbers of
American Indian children remain in foster and
adoptive care. On November 8, 1978, Congress
passed the Indian Child Welfare Act (ICWA) in
response to the Orising concen E over the con -
sequences to Indian children, Indian families, and
Indian tribes of abusive child welfare practices
that resulted in the separation of large numbers
of Indian children from their families and tribes
through adoption or foster care placementO
(Mississippi Band of Choctaw Indians v. Holyfield,
1989). By limiting statesO powers over American
Indian children, ICWA aims to support Indian
families, specifically by maintaining Indian chil-
dren with Indian caregivers in order to honor a
rich cultural tradition and tribal sovereignty.

Although ICWA has been lauded as one of the
most significant pieces of federal legislation
affecting American Indian families (Plantz,
Hubbell, Barrett, & Dobrec, 1989), research
regarding the implementation of ICWA in practice
has been limited.2 Little is known about the ways
in which state and tribal caseworkers, attorneys,
and judges apply ICWA®mandates in an attempt
to reduce substitute care placements. In an

22

ongoing attempt to address the lack of research
in this area, the current study builds on a prior
exploration of ICWA compliance in North Dakota
(Jones, Gillette, Painte, & Paulson, 2000). The
current study represents the second part of a
two-year project, of which the first part examined
the ICWA reporting section of every submitted
state Social Security Act, Title IV-B, 1999 Child
and Family Service Plan and 2000 Annual
Progress and Services Report. The purpose of
this study is to examine the state of Arizona and
its compliance with ICWA and to explore the
areas in which improvements can be made at
both the state and tribal levels in order to reduce
the number of American Indian children in foster
and adoptive care with non-Indian families. The
following section contains a literature review that
examines the following six areas: 1) federal Indian
law as the foundation of ICWA; 2) historical
development of ICWA; 3) what ICWA requires of
states; 4) Bureau of Indian Affairs (BIA) guidelines
on ICWA; 5) Arizona law and ICWA; and 6) previ-
ous empirical research on ICWA.

Federal Indian Law as the
Foundation of ICWA

In Anglo-American jurisprudence, state govern-
ments have traditionally held exclusive
jurisdiction3 with regard to regulating domestic
relations (Popovici v. Agler, 1930). Thus, many
legal commentators and state child welfare



agents were not pleased with the fact that
through ICWA, the federal government could dic-
tate how state courts and social services agen-
cies should conduct their child welfare matters
involving American Indian children4 (Jones,
1995). Accordingly, numerous challenges have
been made to ICWA questioning the authority of
the federal government to create such a law
(Jones, 1999). Nevertheless, despite the contro-
versy over its passage, those familiar with the
historical relationship between Indian tribes and
federal and state governments recognize ICWA®
firm foundation in United States federal policy.

The federal government has long recognized
American Indian tribes as sovereign nations
whose existence predates that of the United
States (Cherokee Nation v. Georgia, 1831). The
United States Supreme Court characterized
Indian tribes as Odomestic dependent nationsO
with a unique government-to-government rela-
tionship to the United States federal government
(Cherokee Nation v. Georgia, 1831). However, as
Odomestic dependent nationsO the type of sover
eignty enjoyed by tribes is entirely subject to the
plenary authority of the federal government
(United States v. Wheeler 1978). Nevertheless,
despite what at first glance appears to be a limit-
less legal authority possessed by the United
States over Indian tribes, there are distinct limits
to this authority. The United States can exercise
its authority over tribes only if that authority is

consistent with certain obligations the govern-
ment has toward Indian tribes (Jones, 1995).

These obligations have been deemed to create a
Otust responsibilityO in the federal govenment
toward tribes (Cherokee Nation v. Georgia, 1831,
United States v. Mitchell, 1980). In recent years,
CongressO exarise of its Otst responsibilityO has
followed a Olegislative tendO towad tribal self-
government (Cohen, 1982). This trend is reflect-
ed in the passage of the following federal laws:
1) Indian Civil Rights Act of 1968 (25 U.S.C. on
1301-1341, 2002); 2) the Indian Self-
Determination and Education Act of 1975,

(25 U.S.C. @ 450 (a)-(n), 2002); 3) the American
Indian Freedom of Religion Act of 1978 (PL 95-
341; 42 USC 1996, et seq.); and 4) the Indian
Child Welfare Act of 1978, (25 U.S.C. am 1901-
1963) (Cohen, 1982).

With regard to ICWA, the act is consistent with
the recent movement toward self-government in
that it serves as a codification of the sovereign
authority American Indian tribes have over their
members living both on and off reservations.
ICWA does this by expanding the roles tribes
possess in determining the fates of their children
through both procedural and substantive safe-
guards that protect Othe rights of the Indian child
as an Indian and the rights of the Indian commu-
nity and tribe in retaining its children in its socie-
tyO (U.S. House Repot, 1978, p. 23).
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ICWA is unique in that it involves not only the
relationship between American Indian tribes and
the federal government but also the relationship
of state governments to both the United States
government and tribes. The basis for the
Congressional authority necessary to allow the
federal government to dictate to states how they
will handle child welfare matters involving Indian
children can be found in a specific clause in the
Constitution. Article I, Section 8, clause 3 grants
the federal government the exclusive authority to
regulate Ocommece with Indian tribes.& One
product of this authority is that, generally speak-
ing, states are preempted from exercising any
authority over American Indian tribes if that exer-
cise clashes with federal authority (Williams v.
Lee, 1959). ICWA represents the federal govern-
ment®exercise of its authority in regulating
American Indian tribes in child welfare matters.

Historical Development
of ICWA

Child-rearing practices in American Indian com-
munities today are influenced by traditional
indigenous approaches. Historically, American
Indian children are born into both a primary bio-
logical family as well as a kinship network. The
kinship network, which includes the tribal clan
and/or extended family, provides both protection
and discipline for the child (Cross, Earle, &
Simmons, 2000). European conquest affected
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American Indian child-rearing practices and fami-
ly systems in a devastating way. As early as
1860, the BIA used boarding schools as a tool to
OcivilizeO American Indian childn by separating
them from their tribal communities and forcing
them to learn English and to adopt European-
American practices and customs. Further, in
1958, the BIA and the Child Welfare League of
America established the Indian Adoption Project
to Opovide adoptive placements for American
Indian children whose parents were deemed
unable to provide a Osuitable® home for themO
(Mannes, 1995, p. 267). States were paid by the
BIA to remove American Indian children from
their homes under the charge of neglect
(Kunesh, 1996). Most of the children removed
from their OunsuitableO envinments were placed
in non-Indian homes due to the lack of American
Indian families available to care for Indian chil-
dren. These Otransracial placementsO wer
encouraged, and most American Indian children
were placed in Caucasian homes and separated
from their Native communities (Brown, Whittaker,
Clifford, Limb, & Munoz, 2000).

In 1968, members of the Devil® Lake Sioux
Tribe® of North Dakota were concerned with the
treatment of their children by their local state
child welfare officials. Due to what the tribe per-
ceived as the state® ignorance of tribal welfare
practices, tribal children were routinely uprooted



from their American Indian families and placed in
non-Indian foster or adoptive homes, a situation
exacerbated by the fact many of the actions
taken by state child welfare agents were carried
out without tribal consultation (California
Department of Children and Family Services
[CDCFS], 2002).

The Devil® Lake Sioux Community decided to
challenge the state® treatment of its children and
requested assistance in doing so from the
Association on American Indian Affairs (AAIA) in
New York (CDCFS, 2002). From 1969 through
1974, AAIA, acting at the request of the Devil®
Lake Sioux Tribe, conducted nationwide studies
on the impact of state child welfare practices
toward American Indian children. AAIA research
indicated that in certain states, 25%D35% of all
American Indian children were removed from
their natural and placed in foster homes, adop-
tive homes, or institutions. The decision to
remove these children from their natural families

was often a product of state child welfare agentsO

lack of understanding of American Indian culture
and child-rearing practices (Hollinger, 1992; U.S.
House Report, 1978).

The AAIA study (Byler, 1977) also produced mul-
tiple findings that reflected the severity of the
problem of American Indian children in substitute
care. For example, in Minnesota, American Indian
children were five times more likely to be placed

in foster care compared to non-Indian children,
while in Montana, American Indian children were
13 times more likely to be placed compared to
non-Indian children. In South Dakota, between
1967 and 1974, 40% of the state® adoptions
were American Indian children, yet American
Indian children comprised only 7% of the juvenile
population. Also, the rate of foster care place-
ment was 16 times that of non-Indian children. In
Washington State, the adoption rate of American
Indian children was 19 times that of non-Indians,
while the foster care placement rate was 10
times that of non-Indian children.

A survey of 16 states in 1969 also revealed that
approximately 85% of American Indian children in
foster homes and 90% of non-relative American
Indian adoptees were living with non-Indian fami-
lies (U.S. House Report, 1978). The results of this
survey troubled tribes for a variety of reasons.
First, the placement of so many American Indian
children in non-Indian homes threatened the
extinction of the tribes. In short, tribes were los-
ing the most basic necessity for survivalNa next
generation. Second, the alienation of American
Indian children from their unique tribal cultures
and values resulted in the development of mal-
adaptive behaviors such as antisocial behavior,
depression, and suicide among alarming num-
bers of American Indian children (Coleman, 1993;
Matheson, 1996; Monsivais, 1997).
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In 1974, Congress initiated its first hearing on the
state of American Indian children in substitute
care. During testimony before the subcommittee,
William Byler, then executive director of AAIA,
commented on the statistical evidence uncov-
ered by AAIA, stating the comparatively high rate
of outplacement for American Indian children was
Othe most tragic aspect of Indian life todayO (S.
Rep. No. 597, 95th Cong., 1st Sess. 11, 1977).

The testimony in 1974 also provided the first
official acknowledgement by the United States
government that the unwarranted removal of
American Indian children from their families repre-
sented a systematic attempt to destroy Native
tribes and cultures that resulted in negative out-
comes for both tribes and tribal children. In his
opening statement, Senator Abourezk (D-SD),
the chairman of the subcommittee, noted that
the placement of OlIndian childen in non-Indian
settingsO esulted in Otheir Indian cultue, their
Indian traditions, and, in general, their entire way
of life E being smother edO (93d Cong. 2d Sess.
1, 3, 1974). Senator Abourezk continued by
declaring that this loss Ostrike[s] at the heat of
Indian communitiesO and had been called Ocultur
al genocideO (93d Cong. 2d Sess. 1, 3, 1974).

Four years later, ICWA was signed into law; it is
regarded as the most significant piece of legisla-
tion affecting American Indian families passed by
the United States Congress (Plantz et al., 1989).
The act states the following:
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There is no resource that is more vital to
the continued existence and integrity of
American Indian tribes than their children
E and that an alar mingly high percentage
of such children are placed in non-Indian
foster and adoptive homes and institu-
tions. The states E have often failed to
recognize the essential tribal relations of
Indian people and the culture and social
standards prevailing in Indian communities
and families. It is the policy of this Nation
to protect the best interests of Indian chil-
dren and to promote the stability and
security of Indian tribes and families E .
(25 U.S.C. Sec.1901, 1902)

What ICWA Requires
of States

As mentioned in the act itself, Congress
designed ICWA to restrain the authority of state
agencies and courts in removing and placing
American Indian children, based on statesO his
torical inability to fairly adjudicate child custody
proceedings (25 U.S.C. ©1901(5); Native Village
of Venetie I.R.A. Council v. Alaska, 1991). ICWA
accomplishes this task through both procedural
and substantive provisions that advance
CongressO purpose of mtecting American Indian
children and tribes by Othe establishment of mini
mum federal standards for the removal of Indian
children from their homes and families and the
placement of such children in E homes which
will reflect the unique values of American Indian
cultureO (25 U.S.C. ©1902, 2000). In shat;, ICWA



requires states to follow specific procedures with
regard to determining the need for removal of
American Indian children and promotes their
placement with other American Indian families,
while simultaneously giving tribes themselves a
role in determining the ultimate outcome for their
children.

ICWA seeks to accomplish its objectives through
provisions that require 1) identification of Indian
children by the state and subsequent notification
to both the child® parents and the child®tribe of
their rights to intervene in state child custody
proceedings; 2) the use of tribal courts by way of
requests for transfer of jurisdiction; and 3) proce-
dural requirements for child custody proceedings
that remain in state courts, which include tribal
intervention, standards of proof, and placement
preferences (U.S. Department of Health and
Human Services (USDHHS), 2000). ICWA also
contains provisions that require states to main-
tain records of the placements of American
Indian children that are available to both tribes
and the children themselves once they reach the
age of consent. Each of these areas of ICWA will
be discussed in detail below.

Identification and Initial
Applicability of ICWA

In its broadest application, ICWA applies only to
child custody proceedings in state court sys-
tems. Under ICWA, a child custody proceeding

includes foster care placement, termination of
parental rights, pre-adoptive placement, and
adoptive placement (25 U.S.C. a 1903[1], 2000).

The act further specifies that the child involved in
a custody proceeding must be OlndianO (25
U.S.C. = 1903 [4]) and requires that the child in
question be an unmarried minor who is either (a)
a member of an Indian tribe or (b) eligible for
membership in a tribe and a biological child of a
tribal member. If a child is a member of, or eligi-
ble for membership in, more than one tribe, the
court must decide the child®tribe for ICWA
purposes by determining the tribe with which the
child has Othe most significant contactsO

(25 U.S.C. 1903 [5]).

Notice

Once a state court has determined that a partic-
ular child custody proceeding is governed by
ICWA, the court must adhere to multiple require-
ments in order to comply with the act. To protect
the interests of tribes, ICWA requires states to
provide notification to the tribe at least 10 days

in advance of pending OinvoluntayO child custody
proceedings (25 U.S.C. & 1912[a]). This require-
ment is consistent with the fundamental under-
pinning of ICWA that recognizes that tribes have
a unique interest separate from that of the child®
parent or American Indian custodian.

Regarding the content of such notices, ICWA
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requires that delivery be made by registered mail
with return receipt requested to the parent(s)
and/or Indian custodian(s), as well as the child®
tribe (25 U.S.C. © 1912 [a]). If the child® tribe
cannot be accurately identified, notice should be
sent to the Department of the Interior (25 U.S.C.
a 1912[a]), which can assist in determining if a
particular child is ICWA-eligible (Jones, 1995).
Following the receipt of proper notice, states may
give tribes an additional 20 days to prepare for a
proceeding in the event that a tribe requests an
extension (25 U.S.C. & 1912).

ICWA also requires states to document the
placement history of Indian children within their
respective child welfare systems. In cases of
adoption, ICWA authorizes Indian children, once
they reach 18 years of age, the right to obtain
information on their tribal heritage (25 U.S.C. oa
1915 [e], 1917, and 1951).

Jurisdiction and Requests
for Transfer

In Mississippi Band of Choctaws v. Holyfield
(1989), the Supreme Court noted that the jurisdic-
tional mandates of ICWA are at the very heart of
the act. According to Jones (1995), the jurisdic-
tional provisions of ICWA are designed to maxi-
mize the opportunity for tribal courts to determine
the fate of their children because such courts are
more knowledgeable about tribal child-rearing tra-
ditions and customs. Consequently, 25 U.S.C. &
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1911 of ICWA grants tribes exclusive jurisdiction
in all child custody matters involving Indian chil-
dren who are wards of tribal courts or who reside
or are domiciled on Indian reservations. Also, if an
Indian child is the subject of a foster care place-
ment or termination of parental rights proceeding
in state court, the state must transfer the pro-
ceeding to the tribe, absent objection by either
parent, upon petition by either parent, Indian cus-
todian, or tribe (ICWA, 25 U.S.C. & 1911[b],
2000). This transfer should occur absent @ood
causeQto the contrary. The Supreme Court has
ruled that the jurisdiction of the tribal court in such
cases is @resumptive,Omeaning that good cause
to the contrary should be a heavy burden for the
state to carry (Jones, 1995).

ICWA also strengthens the legitimacy of tribal
courts in conducting child welfare proceedings
involving Indian children. ICWA provision 25
U.S.C. # 1911 (d) requires that both state and
federal courts give Ofull faith and ceditO to tribal
acts, records, and judicial proceedings in the
same manner afforded to non-Indian entities
(such as courts of other states).

Procedural Requirements for
Proceedings in State Court

Although tribes have the authority to accept the
transfer of cases involving their members, many
child cu