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Although the Indian Child Welfare Act of 1978

(ICWA) was enacted more than two decades ago

and was lauded as one of the most significant

pieces of federal legislation affecting American

Indian families, sparse empirical research has

investigated its practical impact. In one of the

most comprehensive analyses to date, this study

examines compliance with the provisions of

ICWA in Arizona. ICWA was aimed at preserving

cultural and familial ties among Indian children

and families and at encouraging respect for tribal

authority in decisions concerning the placement

of Indian children in alternate care. This legisla-

tion limits statesÕ powers regarding Indian chil-

dren and imposes specific procedural require-

ments on state courts and state child welfare

agencies in the removal and placement of Indian

children. Arizona has one of the largest American

Indian child populations in the United States and

also has the largest number of American Indians

living on reservations.

Data for this study were collected utilizing a

three-stage approach that includes case record

reviews, surveys, and focus groups. In the first

stage, the child welfare case records of 61 ran-

domly selected American Indian-identified chil-

dren in substitute care were reviewed using a

survey instrument designed for this study. Of

these cases, 49 met ICWA eligibility require-

ments. Second, quantitative and qualitative sur-

veys designed for this study were completed by

the following: state child welfare workers (n=78),

tribal child welfare workers (n=16), state attor-

neys (n=41), tribal attorneys (n=11), state judges

(n=20), and tribal judges (n=7). In the final stage,

three focus groups were conducted with a small

sample of individuals from the same groups

involved in the surveys to obtain in-depth qualita-

tive data. Data were collected regarding five pri-

mary areas of compliance: training on and

awareness of ICWA, identification, notice, juris-

diction, and procedural requirements for cases in

state court.

Results indicate that state workers often receive

training upon initial hiring but receive nothing sys-

tematic beyond this. Workers reported that court

time frames allow limited time for involvement in

cases. Most attorneys but few workers and

judges reported being familiar with the Bureau of

Indian Affairs (BIA) guidelines for ICWA compli-

ance. Results also reveal a high level of state

compliance with efforts to identify and determine

eligibility of children who potentially meet ICWA

eligibility requirements. In terms of notification,

tribes were notified in most cases either through

registered mail or personal service. Regarding

transferring jurisdiction, high numbers of state

personnel stated that they supported tribal

requests for transfer, but few requests were actu-

ally made by tribes. Demonstration of active

efforts occurred in most cases, and over two-

thirds used qualified expert witnesses. Finally,

ICWA-mandated placement preferences were fol-

lowed in a majority of the cases reviewed. Six

recommendations are offered to improve policies

and procedures to assist states in better meeting

ICWAÕs mandates. Strengths and limitations of

the study are discussed.

Abstract



I. Background

¥ Despite the existence of federal policies tar-

geted to reduce substitute care placements,

significant numbers of Indian children remain

in foster and adoptive care.

¥ From 1969 through 1974, the Association on

American Indian Affairs (AAIA) conducted

nationwide studies on the impact of state

child welfare practices toward American

Indian children. AAIA research indicated that

25%Ð35% of all American Indian children in

some states were removed from their homes

and placed in foster or adoptive homes or in

institutions.

¥ In 1974, Congress initiated its first hearing on

the state of American Indian children in sub-

stitute care. The Indian Child Welfare Act

(ICWA) was signed into law in 1978 and is

regarded as the most significant piece of fed-

eral legislation affecting American Indian 

families.

¥ ICWA aims to support American Indian fami-

lies by maintaining American Indian children

with American Indian caregivers to honor a

rich cultural tradition and tribal sovereignty.

¥ ICWA accomplishes this task through proce-

dural and substantive provisions, advancing

the purpose of protecting American Indian

children and tribes by establishing minimum

standards for the removal of American Indian
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children from their homes and placement in

Indian homes to reflect the unique values of

American Indian culture. ICWA also grants

tribes exclusive jurisdiction in all child custody

matters involving American Indian children

who are wards of tribal courts or who reside

or are domiciled on American Indian reserva-

tions. In addition, if an American Indian child

is the subject of a foster care placement or

termination of parental rights proceeding in

state court, the state must transfer the pro-

ceeding to the tribe upon petition by the par-

ent, American Indian custodian, or tribe, and

absent objection by either parent or absent

good cause to the contrary.

¥ The Bureau of Indian Affairs (BIA) guidelines

that relate to ICWA are non-binding recom-

mendations. Nevertheless, the guidelines are

important to ICWA compliance because they

are a product of the BIAÕs experience in deal-

ing with American Indian children and are to

be given important weight in interpreting the

act.

¥ Arizona currently has the largest number of

American Indians living on reservations and

one of the largest American Indian child pop-

ulations (115,261) in the United States

(Census, 2000).

¥ ArizonaÕs Model Court Act was passed to

move a dependent child through the court

process in a timely manner. The Model Court

Executive Summary



Act conflicts with the ICWA time frame for

tribal and parental notification 10 days prior to

commencement of proceedings.

¥ Information presented in previous studies

reveals that ICWA appears to be making a

difference in practice by reducing the number

of Indian children in the state child welfare

system and reducing the number of Indian

children placed in non-Indian homes.

However, all ICWA provisions are still not 

systematically implemented.

II. Methodology

¥ Existing Arizona Department of Economic

Security (DES) case records were the primary

source of data for case reviews.

Supplementary data were abstracted from

legal case files maintained by the Arizona

Attorney GeneralÕs office. Data were collected

from a total of 61 child protection case

records of Indian children in DES custody

statewide. Of these cases, 49 met ICWA eligi-

bility requirements. 

¥ Strengths of the study are as follows: includ-

ing key stakeholders (i.e., workers, attorneys,

and judges from both tribes and the state),

using quantitative and qualitative methods to

gather information, and collaborating with

numerous state and tribal agencies and

administrators throughout all phases of the

research process.
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ICWA Objectives and
Requirements

ICWA includes provisions that require the
following:

1) Identification of Indian children by the
state and subsequent notification to
both the childÕs parents and the childÕs
tribe of their rights to intervene in state
child custody proceedings;

2) the use of tribal courts by way of
requests for transfer of jurisdiction;

3) procedural requirements for child cus-
tody proceedings that remain in state
courts, including tribal intervention,
standards of proof, and placement
preferences.

ICWA creates the following two-part
requirement for states to remove an Indian
child from his/her home:

1) proof that active efforts have been
made to prevent the breakup of the
Indian family and these active efforts
have proved unsuccessful;

2) a court finding supported by Òclear and
convincing evidenceÓ that the contin-
ued custody of the child by the parent
or Indian custodian is likely to result in
serious emotional or physical damage
to the child.

To gain a termination of parental rights
(TPR) order, states must show Òbeyond a
reasonable doubtÓ that the continued cus-
tody of the Indian child by his/her parent or
Indian custodian is likely to result in serious
emotional or physical damage to the child.



¥ Limitations include the following: determining

whether Arizona was properly identifying the

types of proceedings involving ICWA; includ-

ing only cases opened at least six months

ago and currently open; and not including a

few groups of stakeholders (e.g., children,

families, guardians ad litem, parentÕs attor-

neys, BIA, private agencies).

III. Results and Conclusions

Demographics

Survey Respondents

¥ State child welfare workers were employed 

at DES an average of 5.4 years and reported

working with relatively few Indian children 

(xÐ = 1.5).

¥ Tribal child welfare workers reported working

for the tribe an average of 9.97 years and

averaged 49 American Indian children on their

caseloads.

¥ State attorneys reported a wide range of

years experience as an attorney (xÐ = 13.3

years). Most (98%) indicated that they had

been involved in ICWA foster care placement

cases.

¥ Tribal attorneys reported having a wide range

of experience (xÐ = 10.4 years) with over half

(55%) reporting current caseloads involving

juvenile cases.
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ICWA Objectives and 
Requirements (cont.)

ICWA creates a preference system that
attempts to ensure that the American Indian
child remains in an American Indian family
and includes foster care placement

1) with a member of a childÕs extended
family;

2) in a foster home licensed or approved
by the Indian childÕs tribe;

3) in an Indian foster home licensed by a
non-Indian licensing authority; or

4) in an institution approved by an Indian
tribe or an Institution operated by an
Indian organization which has a program
suitable to meet the childÕs needs.

ICWAÕs adoptive preference system includes
placement with the following:

1) a member of a childÕs extended family;

2) other members of the Indian childÕs
tribe;

3) other Indian families, including single
parent families;

4) with other placement preferences speci-
fied by the childÕs tribe.

Major Objectives of This Study

1 To determine how well the state of
Arizona is complying with ICWA

2) To examine in what areas improvements
can be made at both state and tribal
levels to more fully comply with ICWA



¥ State judges reported serving on the bench

for an average of 9.2 years. A majority (80%)

reported that they had heard foster care

placement proceedings involving ICWA.

¥ Tribal judges stated that they had served on

the bench for an average of 5.8 years and

reported hearing a wide variety of cases.

Training on and Awareness of ICWA

Survey Respondents

¥ Most (94%) state workers reported being

aware that the agency had a written policy

regarding Indian children.

* Eighty-seven percent reported that the

state provided ICWA training and that the

agency had personnel/resources available

to answer ICWA questions.

* Almost one-third of state workers reported

that the training was not provided in a sys-

tematic, ongoing way (e.g., training

occurred only upon initial hire). 

* Workers indicated that they were vaguely

to somewhat familiar with the specific pro-

visions of ICWA.

¥ Most (80%) tribal workers indicated that state

workers maintained regular contact with the

tribe regarding membership. 

* Fifty-six percent of tribal workers reported

being involved in training state workers on

11

Four-Stage Approach to 
Examining ICWA Compliance 

in Arizona

1. Development of model instruments

2. Reviews of public child protection
records of American Indian children

3. Quantitative and qualitative structured
interviews with the six participant groups

4. Three focus groups conducted with a
small sample of the six participant
groups to obtain in-depth qualitative
data

Data were collected on the five major areas
of state ICWA compliance:

1. Identification and initial applicability of
ICWA

2. Notice to tribes

3. Jurisdiction and request for transfer

4. Procedural requirements for proceedings
in state court

5. Additional information on demographic
variables, training, and voluntary place-
ments

ICWA and being aware of an intergovern-

mental agreement (IGA) between a tribe

and the state regarding ICWA. 

* Only slightly more than one-third (38%) of

tribal workers reported having a written

tribal policy for matters involving ICWA.



¥ Timeframes for state court hearings appeared

to be something of an issue for both state

and tribal workers. Thirty-eight percent of

state workers and 50% of tribal workers indi-

cated that the time frames for court hearings

did not allow them adequate time to be

involved in ICWA cases. This finding may indi-

cate that quite often, state and/or tribal work-

ers may need more time to prepare for court

proceedings.

¥ All state attorneys indicated receiving ICWA

training.

* Most reported being somewhat to very

familiar with ICWA requirements. 

* Ninety-five percent had read ICWA, and

two-thirds had read the BIA guidelines.

* While less than half (41%) believed that

ICWA was too restrictive, almost three-

fourths noted that the state faced barriers

in promoting compliance.

* Less than one-third (29%) reported being

aware of tribal/state IGAs. 

¥ Tribal attorneys reported that they were

somewhat to very familiar with ICWA require-

ments. 

* Ninety-one percent had read ICWA, and

64% had read the BIA guidelines.

* Only 27% indicated that tribes faced barri-

ers in intervening and accepting transfer of

jurisdiction in ICWA cases, while three-

fourths (73%) believed that ICWA did not

do enough to protect the rights of Indian

children and tribes. 

* Just over half indicated that they were

aware of a tribal/state IGA.

¥ Almost all (95%) state judges reported receiv-

ing ICWA training.

* Most reported being somewhat to very

familiar with the requirements of ICWA. 

* While 90% said they had read ICWA, only

half had read the BIA guidelines. 

* Few, about one-fourth, believed that ICWA

was too restrictive. 

¥ All tribal judges indicated that they had read

ICWA, but less than half had read the BIA

guidelines.

* None reported that tribes faced barriers in

intervening in and accepting transfer of

ICWA cases or that ICWA and the

Adoption and Safe Families Act (ASFA)

were incongruent. 

* Just under half (43%) noted that ICWA did

not do enough to protect Indian children

and tribes.

12



Overall Conclusions

Based on findings concerning training and

awareness, three general themes emerged: 

1. Arizona appears to provide ICWA training

when workers begin employment, but sys-

tematic, on-going training appears to occur

less frequently. State workers with ICWA

cases reported that they learned about ICWA

and its mandates after being assigned a case

involving ICWA. Workers indicated that they

received guidance from someone in the

agency who had previously worked with

ICWA. 

2. While the state appears to maintain regular

contact with the childÕs tribe, many tribal and

state workers report that timeframes for initial

court hearings are of concern. Specifically,

timeframes imposed by ArizonaÕs Model

Court Act do not always allow state represen-

tatives enough time to collaborate with all

necessary parties in an ICWA case, especially

tribes. 

3. A majority of state and tribal attorneys report-

ed reading BIA guidelines. However, few state

and tribal workers, and less than half of state

and tribal judges, reported reading the BIA

guidelines. The BIA guidelines, while not part

of the law itself, provide valuable insights and

serve as an important reference tool for most

of ICWAÕs requirements.
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Identification and Initial 
Applicability of ICWA

Survey Respondents

¥ State workers indicated that the race/ethnicity

of children was asked most to all of the time.  

¥ State attorneys and judges reported that the

state complied with proper procedures for

identifying Indian children most to all of the

time. 

Case Record Review

¥ Gender: 54% female

¥ Mean age: 11.6 (SD = 5.5)

¥ Time in custody: 3.1 years

In the majority of cases, the childÕs Indian
status, along with the name and tribal 
affiliation of the mother (97%) and father
(82%), were identified.

Almost all cases (92%) contained docu-
mentation of the stateÕs initial inquiry to the
tribe regarding the childÕs tribal member-
ship, and most (85%) cases also included
documentation of the tribeÕs response to
this initial inquiry.

In almost 20% of the cases selected for
this study, the children were determined to
be ineligible for ICWA. In these cases, the
state appeared to follow ICWA mandates,
inquired of the tribe(s) in question, and
allowed the tribe(s) to make the determina-
tion of eligibility in each case.



¥ Tribal attorneys and judges reported that the

state complied with these procedures half to

most of the time.

Focus Groups

¥ Most focus group participants expressed the

opinion that state workers and the state court

system have made efforts to comply with

proper procedures for identifying Indian chil-

dren, but concerns were raised about com-

munication between the state and tribes and

about lack of knowledge among state workers

and court officials. Specifically, tribes reported

that state workers did not supply sufficient

and complete information necessary for timely

identification, and state representatives report-

ed a lack of understanding regarding why

tribes did not respond more quickly to

inquiries about a childÕs Indian identity.
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Overall Conclusions

¥ State workers and court officials appear to be

making efforts at compliance with identifica-

tion procedures for American Indian children

who are removed from their homes. 

¥ Despite efforts to comply with identification

p ro c e d u res, a divide remains due to conflicting

state and tribal needs in the early stages of

the process. Whereas states have limited time

to collect large amounts of information and

would like a quick response from tribes

re g a rding a childÕs American Indian identity,

tribes often do not receive the information they

need to determine whether a child is a mem-

ber (or eligible for membership) and face barr i-

ers in providing a timely response. A better

understanding among state workers of tribal

systems and increased availability of tribal

re s o u rces (i.e., increased manpower and fund-

ing) could help mitigate this potential conflict.

Notice

Survey Respondents

¥ Both state and tribal workers reported that

notification was provided to tribes via multiple

methods. 

¥ Tribal workers reported that the state provid-

ed all of the required information on the notice

and provided the notice within the mandated

time frame half to most of the time. 

Case Record Review (cont.)

¥ Evidence in the case records indicated
that the state used multiple methods to
notify tribes about the removal of Indian
children from their homes.

¥ Eighty-nine percent of the cases con-
tained documentation that notice was
sent by registered mail, while 23%
demonstrated utilization of personal
service.



time and that the tribes accept transfer of

jurisdiction occasionally to half of the time. 

¥ State attorneys reported that the state agrees

to transfer of jurisdiction most of the time and

that the tribe intervenes in state court pro-

ceedings occasionally to half of the time.

¥ Tribal attorneys reported that the state com-

plies with and agrees to transfer of jurisdiction

slightly less than most of the time and that

the tribe intervenes half to most of the time

and requests transfer almost half of the time. 

¥ State judges indicated that the state agrees

to transfer jurisdiction about half of the time,

that tribes intervene occasionally to half of the

¥ When the tribe did not intervene, tribal work-

ers noted that they continued to receive notice

of subsequent hearings about half of the time. 

¥ State and tribal attorneys, along with state

and tribal judges, agreed that the state com-

plied with notice requirements most to all of

the time. 

Overall Conclusions

¥ While ICWA requires service of notice to the

parents and tribe by registered mail with return

receipt requested, findings revealed that tribes

received notification by multiple other means,

often by personal service, phone call, or fax. 

¥ The implementation of the Arizona Model

Court Act has created difficulty in complying

with the ICWA requirement that parents and

tribes be notified 10 days prior to the com-

mencement of the proceeding.

Jurisdiction and Transfer to 
Tribal Court

Survey Respondents

¥ State workers reported that the tribe inter-

venes in state proceedings on ICWA cases

occasionally to half of the time, and tribal rep-

resentatives attend state court hearings about

half of the time.

¥ Tribal workers indicated that their tribes inter-

vene in ICWA proceedings half to most of the

15

Case Record Review (cont.)

¥ Request for transfer of jurisdiction was
only initiated by a tribe in two cases,
thus raising questions as to whether
selection criteria limited transfer cases or
if other variables were influencing this
process (e.g., tribes lacking necessary
resources to accept transfer or tribes
allowing the case to remain in state 
custody because they agree with the
way the case is progressing).

¥ Findings also revealed that tribes 
intervened in all cases. The tribe formally
intervened in half of the cases and
became an interested party in the 
other half.



time, and that tribes request transfer of juris-

diction only occasionally.

Focus Groups

¥ State representatives in focus groups

expressed a desire for tribes to take jurisdic-

tion more often and to become involved

through intervention or transfer in earlier

stages of proceedings concerning American

Indian children. 

¥ Tribal representatives conveyed an interest in

becoming actively involved in cases concern-

ing the tribeÕs children, but barriers such as

lack of accessible of resources and appropri-

ate tribal placements hinder tribes from being

able to take jurisdiction as often as they might

like. However, tribal representatives also indi-

cated that they often leave cases in the state

court system because the state is handling

the case appropriately and involving the tribe

in decisions.

Overall Conclusions

¥ As indicated by survey responses and focus

group discussions, one major issue concern-

ing transfer of jurisdiction appears to be a

matter of resources, both in terms of service

provision and placement options. States and

tribes concur that tribal jurisdiction would be

preferable in most cases, but tribes may lack

resources to meet the needs of the families

and children. 

¥ The cost of tribal placements is often paid

directly by the tribe, not with any federal

funds. Increased access to federal resources,

such as Title IV-E funding, would greatly

enhance tribal capacity to provide necessary

16

Case Record Review (cont.)

¥ The childÕs race/ethnicity and potential
tribal affiliation was immediately identified
in most (88%) emergency removals.

Involuntary Foster Care/TPR

¥ All but one of the case records reviewed
involved an involuntary foster care place-
ment, and 19 cases involved TPR.

¥ Demonstration of active efforts to pre-
vent breakup was documented in most
cases (94% and 95%, respectively).

¥ Most (81% and 89%, respectively) of the
case records contained documentation
of a court finding that these active efforts
failed.

¥ Most foster care placement cases (90%)
contained documentation of Òclear and
convincing evidenceÓ, and 79% included
supportive testimony from a qualified
expert witness.

¥ Eighty-nine percent of TPR cases docu-
mented a Òbeyond a reasonable doubtÓ
finding supported by the use of a quali-
fied expert witness.



determine the need for placing an

American Indian child out-of-home.

3 Tribal workers noted that Indian communi-

ty resources were used by the state less

than half of the time.

¥ Half of the state workers and 18% of the trib-

al workers believed that the state applies dif-

ferent standards for active versus reasonable

efforts.

¥ State attorneys believed that the state com-

plied most of the time with the preference for

American Indian caregivers in out-of-home

services, including foster care support pay-

ments, to their families and children.

Procedural Requirements for
Proceedings in State Court

Survey Respondents

¥ State workers indicated that the tribe is invit-

ed to participate in case planning/staffings

most to all of the time, and two-thirds report-

ed that the state applies active efforts to 

prevent the breakup of the American Indian

family.

3 To determine the need for out-of-home

placements, state workers reported that

the state court uses qualified expert wit-

nesses roughly half of the time.

3 When applying active efforts, state work-

ers reported that they used the childÕs

family and tribe most to all of the time. 

¥ Tribal workers said they are invited to partici-

pate in case planning/staffings half to most of

the time, and three-quarters reported that the

state applies active efforts to prevent breakup

of the Indian family.

3 Tribal workers also indicated that the state

uses expert witnesses about half of the

time to determine out-of-home place-

ments. One-third said that the state never

uses qualified expert witness testimony to

17

Case Record Review (cont.)

¥ All except one case involved foster care
or pre-adoptive placement.

¥ Documentation in the files revealed that
most (92%) of the children were placed
in the least restrictive setting available
and were placed within reasonable prox-
imity of their permanent homes (83%).

¥ Almost half of the Indian children in
placement were identified as having
special needs, while 83% of such cases
included documentation that these 
special needs were met.

¥ A majority (83%) of children were placed
within the placement preferences out-
lined by ICWA, with more than half
(55%) being placed by an extended
family member.



placement, complied with the use of active

remedial and rehabilitative efforts most to all

of the time, and complied with the require-

ment to use expert witnesses to determine

the need for out-of-home placement most to

all of the time. 

¥ Tribal attorneys reported that the state com-

plied half to most of the time with the prefer-

ence for American Indian caregivers, the use

of active remedial and rehabilitative efforts,

and the requirement for qualified expert wit-

ness testimony.

¥ State and tribal judges concurred that the

state complied with the preference for

American Indian caregivers in out-of-home

placements most of the time.

¥ Regarding heightened evidentiary standards,

state judges said the state was compliant

almost all of the time, and judges indicated

that the state complied most of the time with

using qualified expert witness testimony to

support the need for out-of-home placement

for American Indian children.

3 In a departure from the views of workers

and attorneys, almost three-fourths (70%)

of state judges believed that active efforts

and reasonable efforts imply different stan-

dards.

¥ Tribal judges reported that the state complied

most of the time with ICWAÕs heightened evi-

dentiary standards and noted that the state

complied most to all of the time with the use

of qualified expert witnesses. 

¥ Tribal judges also reported that the state

applied active efforts half to most of the time.

Focus groups

¥ Tribal representatives indicated that tribes

receive ample information from the state

regarding court proceedings and case plans,

but state representatives were unclear about

which tribal representative(s) were supposed

to receive information.

¥ Focus group discussion about active versus

reasonable efforts revealed varying opinions.

No general consensus was reached as to

whether or not active efforts require a different

standard of proof. Some believed that ÒactiveÓ

and ÒreasonableÓ are equivalent, but others

indicated that active efforts require a higher

legal standard. Most agreed that no clear def-

inition exists for either active or reasonable

efforts.

Overall Conclusions

¥ Results showed that the state keeps tribes

informed most of the time about matters

involving Indian children. Regarding areas for

improvement, tribal workers noted that state

representatives often do not understand tribal

recommendations in court and sometimes
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promote practices that are incompatible with

tribal customs. Utilizing available tribal and

familial resources in case planning and service

provision may alleviate this problem.

¥ The high percentage of children placed within

the placement preferences outlined in ICWA

indicates that Arizona is working diligently to

meet this placement preference requirement.

¥ Among state and tribal representatives, no

agreement exists as to the meaning of active

efforts. Opinions differed within and between

state and tribal groups about whether or not

active efforts differ from reasonable efforts.

Workers have no clear guidelines for active

efforts to develop and implement case plans,

and the state court has no systematic way of

ruling on the application of active efforts with

Indian families.

IV.  Recommendations

Results and conclusions point to five recommen-

dations for enhanced compliance with the man-

dates of ICWA in Arizona. An additional recom-

mendation is offered for other states.

Increased emphasis on case record
documentation

¥ In many areas of ICWA compliance, state

workers, attorneys, and court officials may

have complied with mandates without 

properly documenting their compliance. State
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administrators and court officials can more

strongly emphasize the imperative need for

accurate and complete documentation of all

case related functions, particularly those

associated with legislative mandates.

Examples of possible solutions include: 

1) developing a specific checklist for ICWA

cases, 2) giving workers examples of correct

documentation to serve as models, 3) upper-

level administrators supporting and actively

promoting documentation.

Improved systematic and ongoing training
that involves tribal input

¥ Increased training and knowledge of ICWA for

state workers, attorneys, and court officials

was another common theme throughout this

study. While the state provides ICWA training,

this training is primarily conducted in the initial

hiring phase, and many workers reported that

little systematic training is offered beyond this

initial instruction. Department-wide workshops

offered periodically throughout the year would

more effectively convey the knowledge neces-

sary to implement ICWA.

3 Important components of ICWA training

include the following: 1) development of a

standardized ICWA training curriculum that

includes joint training and tribal input, to

be used across districts; 2) expanded use

of the wraparound model should also be

evaluated and encouraged in all trainings;



3) utilization of the Inter-Tribal Council of

Arizona and NICWA as valuable resources;

4) more utilization of the BIA Guidelines, 

5) formalization of an ICWA personnel

resource list; 5) increased knowledge

about Indian culture and belief systems. 

3 Tribes also need to be active players in

this endeavor, providing similar types of

training for their workers that could include

the following: 1) best practices in working

collaboratively with the state; 2) training of

their own qualified expert witnesses and

making these individuals known and avail-

able to the state; 3) working with the state

to promote culturally appropriate active

efforts.

Legislative changes and/or policy guidelines
to increase compatibility of state and 
federal laws

¥ While the Model Court Act has many positive

components, mandates such as the

Preliminary Protective Hearing (PPH) conflict

with the ICWA time frame for tribal and

parental notification 10 days prior to the 

commencement of proceedings. 

¥ Within ArizonaÕs legal system, the question

being raised is how much involvement tribes

should be afforded prior to or at the PPH.

Therefore, tribal input and involvement, at all

stages of the proceeding involving an Indian

child, becomes crucial. 

Standardized definitions for active and 
reasonable efforts through statute and/or 
policy guidelines 

¥ Lack of clarity about what constitutes active

versus reasonable efforts is evident through-

out this study. Federal law does not provide

definitions or guidelines for states, so states

must determine the legal standard of proof

that is necessary for compliance. 

Development of tribal/state agreements to
increase tribal access to financial resources
available from the federal government

¥ Developing effective agreements between

states and tribes can allow tribes access to

vital funds and resources. While American

Indian children are currently not eligible to

receive Title IV-E foster care and adoption

assistance payments unless they are placed

by a state court in out-of-home care or by a

tribal court on a reservation (if certain condi-

tions are met), the state can work with tribes

to develop tribal/state intergovernmental

agreements that would provide pass-through

dollars to enable tribes to care for their chil-

dren in out-of-home care. Tribes also need to

be active in working with the state to develop

and implement IV-E agreements.
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Development of tribal/state ICWA workgroups
to increase communication and collaboration
between states and tribes

¥ Arizona is one of only a few states that has

developed a tribal/state workgroup to

address ICWA-related issues. The workgroup

is a collaboration of statewide state and tribal

stakeholders. Other states should develop a

similar tribal/state workgroup that meets regu-

larly to discuss important topics and areas of

concern related to ICWA. 

V.  Future Research

¥ Inclusion of guardians ad litem, parentsÕ attor-

neys, BIA officials, and private agency repre-

sentatives would be beneficial in studies

involving ICWA compliance. These stakehold-

ers have valuable insights that would allow for

a better understanding of the complexities of

ICWA compliance.

¥ A systematic, national examination of ICWA

compliance, including the development and

implementation of a federal review system for

ICWA compliance, would enhance knowledge

and compliance.

¥ Several recommendations for future projects

were identified (e.g., collaborative cross-train-

ing, information dissemination, feedback,

etc.). 
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Currently in the United States, 708,000 children

are placed in foster and adoptive care. Of these,

10,506 (1.5%) are American Indian1 children,

who comprise only 1.16% of the total U.S. popu-

lation (ChildrenÕs Bureau, 2001). Despite the exis-

tence of federal policy targeted to reduce substi-

tute care placements, significant numbers of

American Indian children remain in foster and

adoptive care. On November 8, 1978, Congress

passed the Indian Child Welfare Act (ICWA) in

response to the Òrising concern É over the con -

sequences to Indian children, Indian families, and

Indian tribes of abusive child welfare practices

that resulted in the separation of large numbers

of Indian children from their families and tribes

through adoption or foster care placementÓ

(Mississippi Band of Choctaw Indians v. Holyfield,

1989). By limiting statesÕ powers over American

Indian children, ICWA aims to support Indian

families, specifically by maintaining Indian chil-

dren with Indian caregivers in order to honor a

rich cultural tradition and tribal sovereignty.

Although ICWA has been lauded as one of the

most significant pieces of federal legislation

affecting American Indian families (Plantz,

Hubbell, Barrett, & Dobrec, 1989), research

regarding the implementation of ICWA in practice

has been limited.2 Little is known about the ways

in which state and tribal caseworkers, attorneys,

and judges apply ICWAÕs mandates in an attempt

to reduce substitute care placements. In an
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ongoing attempt to address the lack of research

in this area, the current study builds on a prior

exploration of ICWA compliance in North Dakota

(Jones, Gillette, Painte, & Paulson, 2000). The

current study represents the second part of a

two-year project, of which the first part examined

the ICWA reporting section of every submitted

state Social Security Act, Title IV-B, 1999 Child

and Family Service Plan and 2000 Annual

Progress and Services Report. The purpose of

this study is to examine the state of Arizona and

its compliance with ICWA and to explore the

areas in which improvements can be made at

both the state and tribal levels in order to reduce

the number of American Indian children in foster

and adoptive care with non-Indian families. The

following section contains a literature review that

examines the following six areas: 1) federal Indian

law as the foundation of ICWA; 2) historical

development of ICWA; 3) what ICWA requires of

states; 4) Bureau of Indian Affairs (BIA) guidelines

on ICWA; 5) Arizona law and ICWA; and 6) previ-

ous empirical research on ICWA.

Federal Indian Law as the
Foundation of ICWA

In Anglo-American jurisprudence, state govern-

ments have traditionally held exclusive

jurisdiction3 with regard to regulating domestic

relations (Popovici v. Agler, 1930). Thus, many

legal commentators and state child welfare

Introduction
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agents were not pleased with the fact that

through ICWA, the federal government could dic-

tate how state courts and social services agen-

cies should conduct their child welfare matters

involving American Indian children4 (Jones,

1995). Accordingly, numerous challenges have

been made to ICWA questioning the authority of

the federal government to create such a law

(Jones, 1999). Nevertheless, despite the contro-

versy over its passage, those familiar with the

historical relationship between Indian tribes and

federal and state governments recognize ICWAÕs

firm foundation in United States federal policy.

The federal government has long recognized

American Indian tribes as sovereign nations

whose existence predates that of the United

States (Cherokee Nation v. Georgia, 1831). The

United States Supreme Court characterized

Indian tribes as Òdomestic dependent nationsÓ

with a unique government-to-government rela-

tionship to the United States federal government

(Cherokee Nation v. Georgia, 1831). However, as

Òdomestic dependent nationsÓ the type of sover-

eignty enjoyed by tribes is entirely subject to the

plenary authority of the federal government

(United States v. Wheeler 1978). Nevertheless,

despite what at first glance appears to be a limit-

less legal authority possessed by the United

States over Indian tribes, there are distinct limits

to this authority. The United States can exercise

its authority over tribes only if that authority is

consistent with certain obligations the govern-

ment has toward Indian tribes (Jones, 1995).

These obligations have been deemed to create a

Òtrust responsibilityÓ in the federal government

toward tribes (Cherokee Nation v. Georgia, 1831;

United States v. Mitchell, 1980). In recent years,

CongressÕ exercise of its Òtrust responsibilityÓ has

followed a Òlegislative trendÓ toward tribal self-

government (Cohen, 1982). This trend is reflect-

ed in the passage of the following federal laws: 

1) Indian Civil Rights Act of 1968 (25 U.S.C. ¤¤

1301-1341, 2002); 2) the Indian Self-

Determination and Education Act of 1975, 

(25 U.S.C. ¤ 450 (a)-(n), 2002); 3) the American

Indian Freedom of Religion Act of 1978 (PL 95-

341; 42 USC 1996, et seq.); and 4) the Indian

Child Welfare Act of 1978, (25 U.S.C. ¤¤ 1901-

1963) (Cohen, 1982).

With regard to ICWA, the act is consistent with

the recent movement toward self-government in

that it serves as a codification of the sovereign

authority American Indian tribes have over their

members  living both on and off reservations.

ICWA does this by expanding the roles tribes

possess in determining the fates of their children

through both procedural and substantive safe-

guards that protect Òthe rights of the Indian child

as an Indian and the rights of the Indian commu-

nity and tribe in retaining its children in its socie-

tyÓ (U.S. House Report, 1978, p. 23).



ICWA is unique in that it involves not only the

relationship between American Indian tribes and

the federal government but also the relationship

of state governments to both the United States

government and tribes. The basis for the

Congressional authority necessary to allow the

federal government to dictate to states how they

will handle child welfare matters involving Indian

children can be found in a specific clause in the

Constitution. Article I, Section 8, clause 3 grants

the federal government the exclusive authority to

regulate Òcommerce with Indian tribes.Ó5 One

product of this authority is that, generally speak-

ing, states are preempted from exercising any

authority over American Indian tribes if that exer-

cise clashes with federal authority (Williams v.

Lee, 1959). ICWA represents the federal govern-

mentÕs exercise of its authority in regulating

American Indian tribes in child welfare matters.

Historical Development 
of ICWA

Child-rearing practices in American Indian com-

munities today are influenced by traditional

indigenous approaches. Historically, American

Indian children are born into both a primary bio-

logical family as well as a kinship network. The

kinship network, which includes the tribal clan

and/or extended family, provides both protection

and discipline for the child (Cross, Earle, &

Simmons, 2000). European conquest affected
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American Indian child-rearing practices and fami-

ly systems in a devastating way. As early as

1860, the BIA used boarding schools as a tool to

ÒcivilizeÓ American Indian children by separating

them from their tribal communities and forcing

them to learn English and to adopt European-

American practices and customs. Further, in

1958, the BIA and the Child Welfare League of

America established the Indian Adoption Project

to Òprovide adoptive placements for American

Indian children whose parents were deemed

unable to provide a ÔsuitableÕ home for themÓ

(Mannes, 1995, p. 267). States were paid by the

BIA to remove American Indian children from

their homes under the charge of neglect

(Kunesh, 1996). Most of the children removed

from their ÒunsuitableÓ environments were placed

in non-Indian homes due to the lack of American

Indian families available to care for Indian chil-

dren. These Òtransracial placementsÓ were

encouraged, and most American Indian children

were placed in Caucasian homes and separated

from their Native communities (Brown, Whittaker,

Clifford, Limb, & Munoz, 2000).

In 1968, members of the DevilÕs Lake Sioux

Tribe6 of North Dakota were concerned with the

treatment of their children by their local state

child welfare officials. Due to what the tribe per-

ceived as the stateÕs ignorance of tribal welfare

practices, tribal children were routinely uprooted
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from their American Indian families and placed in

non-Indian foster or adoptive homes, a situation

exacerbated by the fact many of the actions

taken by state child welfare agents were carried

out without tribal consultation (California

Department of Children and Family Services

[CDCFS], 2002). 

The DevilÕs Lake Sioux Community decided to

challenge the stateÕs treatment of its children and

requested assistance in doing so from the

Association on American Indian Affairs (AAIA) in

New York (CDCFS, 2002). From 1969 through

1974, AAIA, acting at the request of the DevilÕs

Lake Sioux Tribe, conducted nationwide studies

on the impact of state child welfare practices

toward American Indian children. AAIA research

indicated that in certain states, 25%Ð35% of all

American Indian children were removed from

their natural and placed in foster homes, adop-

tive homes, or institutions. The decision to

remove these children from their natural families

was often a product of state child welfare agentsÕ

lack of understanding of American Indian culture

and child-rearing practices (Hollinger, 1992; U.S.

House Report, 1978). 

The AAIA study (Byler, 1977) also produced mul-

tiple findings that reflected the severity of the

problem of American Indian children in substitute

care. For example, in Minnesota, American Indian

children were five times more likely to be placed

in foster care compared to non-Indian children,

while in Montana, American Indian children were

13 times more likely to be placed compared to

non-Indian children. In South Dakota, between

1967 and 1974, 40% of the stateÕs adoptions

were American Indian children, yet American

Indian children comprised only 7% of the juvenile

population. Also, the rate of foster care place-

ment was 16 times that of non-Indian children. In

Washington State, the adoption rate of American

Indian children was 19 times that of non-Indians,

while the foster care placement rate was 10

times that of non-Indian children. 

A survey of 16 states in 1969 also revealed that

approximately 85% of American Indian children in

foster homes and 90% of non-relative American

Indian adoptees were living with non-Indian fami-

lies (U.S. House Report, 1978). The results of this

survey troubled tribes for a variety of reasons.

First, the placement of so many American Indian

children in non-Indian homes threatened the

extinction of the tribes. In short, tribes were los-

ing the most basic necessity for survivalÑa next

generation. Second, the alienation of American

Indian children from their unique tribal cultures

and values resulted in the development of mal-

adaptive behaviors such as antisocial behavior,

depression, and suicide among alarming num-

bers of American Indian children (Coleman, 1993;

Matheson, 1996; Monsivais, 1997).



In 1974, Congress initiated its first hearing on the

state of American Indian children in substitute

care. During testimony before the subcommittee,

William Byler, then executive director of AAIA,

commented on the statistical evidence uncov-

ered by AAIA, stating the comparatively high rate

of outplacement for American Indian children was

Òthe most tragic aspect of Indian life todayÓ (S.

Rep. No. 597, 95th Cong., 1st Sess. 11, 1977). 

The testimony in 1974 also provided the first 

official acknowledgement by the United States

government that the unwarranted removal of

American Indian children from their families repre-

sented a systematic attempt to destroy Native

tribes and cultures that resulted in negative out-

comes for both tribes and tribal children. In his

opening statement, Senator Abourezk (D-SD),

the chairman of the subcommittee, noted that

the placement of ÒIndian children in non-Indian

settingsÓ resulted in Òtheir Indian culture, their

Indian traditions, and, in general, their entire way

of life É being smother edÓ (93rd Cong. 2d Sess.

1, 3, 1974). Senator Abourezk continued by

declaring that this loss Òstrike[s] at the heart of

Indian communitiesÓ and had been called Òcultur-

al genocideÓ (93rd Cong. 2d Sess. 1, 3, 1974).

Four years later, ICWA was signed into law; it is

regarded as the most significant piece of legisla-

tion affecting American Indian families passed by

the United States Congress (Plantz et al., 1989).

The act states the following:

There is no resource that is more vital to
the continued existence and integrity of
American Indian tribes than their children
É and that an alar mingly high percentage
of such children are placed in non-Indian
foster and adoptive homes and institu-
tions. The states É have often failed to
recognize the essential tribal relations of
Indian people and the culture and social
standards prevailing in Indian communities
and families. It is the policy of this Nation
to protect the best interests of Indian chil-
dren and to promote the stability and
security of Indian tribes and families É .
(25 U.S.C. Sec.1901, 1902)

What ICWA Requires 
of States

As mentioned in the act itself, Congress

designed ICWA to restrain the authority of state

agencies and courts in removing and placing

American Indian children, based on statesÕ his-

torical inability to fairly adjudicate child custody

proceedings  (25 U.S.C. ¤1901(5); Native Village

of Venetie I.R.A. Council v. Alaska, 1991). ICWA

accomplishes this task through both procedural

and substantive provisions that advance

CongressÕ purpose of protecting American Indian

children and tribes by Òthe establishment of mini-

mum federal standards for the removal of Indian

children from their homes and families and the

placement of such children in É homes which

will reflect the unique values of American Indian

cultureÓ (25 U.S.C. ¤1902, 2000). In short, ICWA
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includes foster care placement, termination of

parental rights, pre-adoptive placement, and

adoptive placement (25 U.S.C. ¤ 1903[1], 2000). 

The act further specifies that the child involved in

a custody proceeding must be  ÒIndianÓ (25

U.S.C. ¤ 1903 [4]) and requires that the child in

question be an unmarried minor who is either (a)

a member of an Indian tribe or (b) eligible for

membership in a tribe and a biological child of a

tribal member. If a child is a member of, or eligi-

ble for membership in, more than one tribe, the

court must decide the childÕs tribe for ICWA

purposes by determining the tribe with which the

child has Òthe most significant contactsÓ 

(25 U.S.C. 1903 [5]).

Notice

Once a state court has determined that a partic-

ular child custody proceeding is governed by

ICWA, the court must adhere to multiple require-

ments in order to comply with the act. To protect

the interests of tribes, ICWA requires states to

provide notification to the tribe at least 10 days

in advance of pending ÒinvoluntaryÓ child custody

proceedings (25 U.S.C. ¤ 1912[a]). This require-

ment is consistent with the fundamental under-

pinning of ICWA that recognizes that tribes have

a unique interest separate from that of the childÕs

parent or American Indian custodian.

Regarding the content of such notices, ICWA

requires states to follow specific procedures with

regard to determining the need for removal of

American Indian children and promotes their

placement with other American Indian families,

while simultaneously giving tribes themselves a

role in determining the ultimate outcome for their

children.

ICWA seeks to accomplish its objectives through

provisions that require 1) identification of Indian

children by the state and subsequent notification

to both the childÕs parents and the childÕs tribe of

their rights to intervene in state child custody

proceedings; 2) the use of tribal courts by way of

requests for transfer of jurisdiction; and 3) proce-

dural requirements for child custody proceedings

that remain in state courts, which include tribal

intervention, standards of proof, and placement

preferences (U.S. Department of Health and

Human Services (USDHHS), 2000). ICWA also

contains provisions that require states to main-

tain records of the placements of American

Indian children that are available to both tribes

and the children themselves once they reach the

age of consent. Each of these areas of ICWA will

be discussed in detail below.

Identification and Initial 
Applicability of ICWA

In its broadest application, ICWA applies only to

child custody proceedings in state court sys-

tems. Under ICWA, a child custody proceeding
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requires that delivery be made by registered mail

with return receipt requested to the parent(s)

and/or Indian custodian(s), as well as the childÕs

tribe (25 U.S.C. ¤ 1912 [a]). If the childÕs tribe

cannot be accurately identified, notice should be

sent to the Department of the Interior (25 U.S.C.

¤ 1912[a]), which can assist in determining if a

particular child is ICWA-eligible (Jones, 1995).

Following the receipt of proper notice, states may

give tribes an additional 20 days to prepare for a

proceeding in the event that a tribe requests an

extension (25 U.S.C. ¤ 1912). 

ICWA also requires states to document the

placement history of Indian children within their

respective child welfare systems. In cases of

adoption, ICWA authorizes Indian children, once

they reach 18 years of age, the right to obtain

information on their tribal heritage (25 U.S.C. ¤¤

1915 [e], 1917, and 1951).

Jurisdiction and Requests 
for Transfer

In Mississippi Band of Choctaws v. Holyfield

(1989), the Supreme Court noted that the jurisdic-

tional mandates of ICWA are at the very heart of

the act. According to Jones (1995), the jurisdic-

tional provisions of ICWA are designed to maxi-

mize the opportunity for tribal courts to determ i n e

the fate of their children because such courts are

m o re knowledgeable about tribal child-rearing tra-

ditions and customs. Consequently, 25 U.S.C. ¤

1911 of ICWA grants tribes exclusive jurisdiction

in all child custody matters involving Indian chil-

d ren who are wards of tribal courts or who re s i d e

or are domiciled on Indian re s e rvations. Also, if an

Indian child is the subject of a foster care place-

ment or termination of parental rights pro c e e d i n g

in state court, the state must transfer the pro-

ceeding to the tribe, absent objection by either

p a rent, upon petition by either parent, Indian cus-

todian, or tribe (ICWA, 25 U.S.C. ¤ 1911[b],

2000). This transfer should occur absent Ògood

causeÓ to the contrary. The Supreme Court has

ruled that the jurisdiction of the tribal court in such

cases is Òpresumptive,Ó meaning that good cause

to the contrary should be a heavy burden for the

state to carry (Jones, 1995). 

ICWA also strengthens the legitimacy of tribal

courts in conducting child welfare proceedings

involving Indian children. ICWA provision 25

U.S.C. ¤ 1911 (d) requires that both state and

federal courts give Òfull faith and creditÓ to tribal

acts, records, and judicial proceedings in the

same manner afforded to non-Indian entities

(such as courts of other states).

Procedural Requirements for
Proceedings in State Court

Although tribes have the authority to accept the

transfer of cases involving their members, many

child custody proceedings involving American

Indian children remain in the state court system.
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This might occur for a number of reasons, such

as the inability of a tribe to accept transfer due to

a lack of resources to adjudicate such proceed-

ings in their own court systems or a finding by a

state court that there is good cause to deny

transfer to tribal court. For cases that remain in

the state court system, ICWA affords tribes and

American Indian parents specific rights that

states must observe in such proceedings. ICWAÕs

procedural requirements are designed to ensure

maximum involvement by the childÕs tribe as well

as to secure the sanctity of the tribe and

American Indian family by setting stringent

requirements for removal (Jones, 1995). The

requirements imposed on the state by ICWA

depend on the type of proceeding involved. Each

of the seven procedural requirements of ICWA

and how they affect particular proceedings will

be discussed below.

Intervention in state court cases. In foster

care and termination of parental rights proceed-

ings that remain in state court, ICWA grants

tribes, parents, and Indian custodians the right to

intervene in such proceedings (ICWA, 25 U.S.C.

¤ 1911, 2000). ICWA gives the right of interven-

tion to the childÕs tribe and the childÕs Indian par-

ents and/or Indian custodian at any point during

these proceedings. Moreover, there is no require-

ment that the intervention be made by a licensed

attorney of the state in which the tribe is located.

Consequently, many tribes use social service

agents or tribal judges to advocate on behalf of

the tribe in such cases (Jones, 1995).

Additionally, although ICWA grants no explicit

authority regarding this matter, David Simmons,

director of policy and research at the National

Indian Child Welfare Association (NICWA), notes

that many state courts also allow tribal interven-

tion in involuntary adoption proceedings (person-

al communication, September 20, 2002). 

Standards of proof. Under ICWA, when a state

attempts to effect a foster care placement of an

American Indian child or a termination of parental

rights of an American Indian childÕs parents, the

state must satisfy the standards of proof estab-

lished by ICWA. The standards of proof outlined

in ICWA are unique to child custody proceedings

involving American Indian children. State court

procedures in a case involving an American

Indian child will be different from a typical state

child custody case in the following ways: 

1) ICWA requires states to make Òactive effortsÓ

to provide remedial services and rehabilitative

programs,7 and 2) ICWA requires higher stan-

dards of proof for removal of American Indian

children from their American Indian families. 

Involuntary foster care removals. In cases

involving the involuntary foster care removal of

American Indian children, ICWA re q u i res states to

complete a two-part process before removing an

American Indian child from his or her home and
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c a re. First, the state must show that active eff o rt s

have been made to provide remedial services and

rehabilitative programs designed to prevent the

b reakup of the Indian family and that those eff o rt s

have proved unsuccessful. Second, after showing

that active eff o rts have been made re g a rding the

child prior to removal, the state must also show

by Òclear and convincing evidence É  that the

continued custody of the child by the parent or

Indian custodian is likely to result in serious emo-

tional or physical damage to the childÓ (25 U.S.C.

¤ 1912 [e]). The Òclear and convincing evidenceÓ

is meant to be a higher standard than that used

by states in foster care removal cases. In many

states this standard is an Òimmense modification

of the state standards for the removal of childre n ,

many of which focus on the best interests of the

child and the ability of the parents to conform

their behavior to what is expected of an adequate

p a rentÓ (Jones, 1995, p. 61). 

In short, ICWA mandates that a child cannot be

placed into involuntary foster care simply

because there is someone else willing to raise

the child who is likely to do a better job or that it

would be in the Òbest interests of the childÓ for

him or her to live with another family (Johnson,

1991 p. 103). In sum, only after showing 1) that

active efforts have been made to prevent the

breakup of the American Indian family, and 

2) there is clear and convincing evidence that 
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serious emotional or physical damage is likely to

result by leaving the child with its American

Indian family can the state gain a foster care

removal of an American Indian child.

Involuntary termination of parental rights.

With regard to the involuntary termination of

parental rights (TPR) 8, ICWA also creates two

requirements for states to meet before they can

terminate parental rights of an American Indian

parent. The first requirement is identical to that of

involuntary foster care removals. According to

this requirement, the court must be satisfied that

the state used active efforts to provide remedial

services and rehabilitative programs and that

those efforts have proven unsuccessful. The sec-

ond requirement states must meet for TPR differs

from what is required in foster care removals. To

gain a TPR order, ICWA requires states to show

Òbeyond a reasonable doubtÓ that the continued

custody of the Indian child by his/her parent or

Indian custodian is Òlikely to result in serious

emotional or physical damage to the childÓ (25

U.S.C. ¤ 1912 [e]). ÒBeyond a reasonable doubtÓ

means that the state must not only put on a

more convincing case than the family but must

be so convincing that it eliminates all reasonable

doubts in the mind of the person(s) deciding the

case (Johnson, 1991, p. 103). 

In most states, the Òbeyond a reasonable doubtÓ

standard significantly heightens the burden of

proof states must meet in cases involving an
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American Indian child, making it more difficult to

terminate the rights of an American Indian parent

than those of a non-Indian parent (Barth,

Webster, & Lee, 2002; Jones, 1995). If the state

fails to meet its burden of proof, the court is

legally bound by the act to deny termination.

Furthermore, to meet the Òbeyond a reasonable

doubtÓ standard, the state must present the tes-

timony of a Òqualified expert witnessÓ (ICWA 25

U.S.C. ¤ 1912[e] & [f], 2000). Regarding who

should serve as qualified expert witnesses, ICWA

does not specify, but the legislative history of

ICWA suggests that the witness be someone

with more than Ònormal social work qualifica-

tionsÓ (U.S. House Report, 1978).

Placement preferences. Once a state gains

the foster care removal and/or TPR order regard-

ing a particular American Indian child, the state

must then place that child in substitute care.

ICWA creates a preference system that attempts

to ensure the American Indian child remains in an

American Indian family during this period (25

U.S.C. ¤¤ 1912 and 1915). The preference sys-

tem differs according to the type of placement

being made.

Foster care/pre-adoptive placements.

Regarding American Indian children placed in

foster care, ICWA is very specific. ICWA provision

25 U.S.C. ¤ 1915 (b) directs a state court, state

child welfare agency, or private agency to initially

place the American Indian child in the least

restrictive setting that most approximates a family

and where his or her special needs, if any, may

be met. The child must also be placed within

reasonable proximity to his or her home, with

preference being given, in absence of good

cause to the contrary, to 1) placement with a

member of a childÕs extended family; 2) place-

ment in a foster home licensed or approved by

the Indian childÕs tribe; 3) placement in an Indian

foster home licensed by a non-Indian licensing

authority; or 4) placement in an institution

approved by an Indian tribe or an institution

operated by an Indian organization which has a

program suitable to meet the childÕs needs. If the

childÕs tribe has established a different order of

preference, the state effecting the placement

shall follow such order as long as the placement

is the least restrictive setting appropriate to the

particular needs of the child (25 U.S.C. ¤ 1915

[b], 2002).

Adoptive placements. ICWA has different

placement preference criteria for adoptive place-

ments. In absence of Ògood causeÓ to the con-

trary, placement preferences are 1) with a mem-

ber of the childÕs extended family; 2) with other

members of the Indian childÕs tribe; 3) with other

Indian families, including single-parent families; or

4) with other placement preferences specified by

the childÕs tribe (25 U.S.C. ¤1915[b], 2002).

To ensure that ICWA is followed and the rights of

the parent and child are protected, 25 U.S.C.
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¤1912 (b) of ICWA provides indigent Indian par-

ents and custodians the right to court-appointed

counsel in any child custody proceeding.

Additionally, ICWA provision 25 U.S.C. ¤ 1914

allows an Indian child, parent, Indian custodian,

and/or the Indian childÕs tribe to petition any

court of competent jurisdiction to invalidate state

actions that are in violation of sections 1911,

1912, or 1913 of ICWA. Some legal analysts

have interpreted this section of ICWA as provid-

ing federal courts the authority to review state

actions to ensure that ICWA is being followed

(Jones, 1997).

Voluntary Placements

ICWA provision 25 U.S.C. ¤ 1913 sets up inde-

pendent requirements for voluntary actions for

foster care placement and termination of parental

rights. These provisions of ICWA require that

consent to such a proceeding by the parent

must be in writing and presented before a judge

who has certified that the parent fully understood

the consequences of the consent. Moreover,

even in the case of voluntary adoptions of new-

born American Indian children, the interests of

the childÕs extended family and tribe are still rec-

ognized. Consequently, the placement prefer-

ences of ICWA still apply in cases of voluntary

adoption and voluntary foster care placement

(Jones, 1997). In fact, the only relevant portion of

ICWA that distinguishes between voluntary and

involuntary child custody proceedings is the pro-

vision that relates to tribal notice (25 U.S.C. ¤

1912 [a], 2000). 

The prevailing opinion among legal analysts is

that in voluntary proceedings, state courts are

not required to notify tribes (Jones, 1997).

However, some legal analysts have argued that

all of ICWA provisions, including those that

require notice to tribes, should apply to all child

custody proceedings whether voluntary or invol-

untary (Wahl, 2000). Some states have settled

the debate by enacting their own state laws that

require notification to American Indian parents,

custodians, and tribes in both voluntary and

involuntary proceedings. There are also proposed

amendments to ICWA pending that would explic-

itly add the notice requirement to both voluntary

and involuntary proceedings (National Indian

Child Welfare Association, 1999). 

Record Keeping

ICWA requires states to document the experi-

ences of American Indian children who travel

through their respective child welfare systems. In

cases of adoption, ICWA authorizes Indian chil-

dren, once they reach 18 years of age, to access

information regarding their tribal heritage (25

U.S.C. ¤¤ 1915 [e], 1917, and 1951).
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BIA Guidelines on ICWA

On November 26, 1979, the BIA provided inter-

pretive rules to guide states in the application of

ICWA. These guidelines are titled Guidelines for

State Courts: Indian Child Custody Proceedings

and represent the interpretation of the

Department of the Interior of certain provisions of

ICWA. The guidelines issued by the BIA are not

legally binding. Rather, they offer the BIAÕs views

as to what ICWA requires of states. To the extent

that the BIAÕs interpretations of ICWA are correct,

contrary interpretations by the states would be

violations of ICWA (Bureau of Indian Affairs [BIA],

1979). In a legal dispute over ICWA, courts are to

give BIAÕs legal opinion on ICWA important

weight in interpreting the requirements of ICWA

but are free to act contrary to what the BIA

believes is legally correct if they conclude that

ICWA itself does not support the BIAÕs interpreta-

tion of its requirements.

Before proceeding further, it is important to note

the difference between administrative guidelines

and regulations. When Congress passes a law

and expressly delegates to a federal agency the

primary responsibility for interpreting a statutory

term within the law in question, the regulations

developed by the agency to define these terms

have legislative effect (i.e., they are as binding as

the law itself). In other words, in such a circum-

stance, the courts consider a violation of such

administrative rules as a violation of the law. In

such cases, courts are not free to set aside

agency regulations simply because they interpret

the statute in question in a different manner.

Where, however, the primary responsibility for

interpreting a statutory term rests with the courts

(where no delegation of authority to an agency is

given), administrative interpretations of statutory

terms are to be given important but not control-

ling significance (Batterton v. Francis, 1977; BIA,

1979). 

With regard to ICWA, fearing it might exceed its

authority in the matter, the BIA chose to issue

interpretive guidelines rather than regulations.

According to the BIA, the primary responsibility

for interpreting the language of ICWA rests with

the courts that decide child custody cases. The

BIA states, ÒNothing in the legislative history indi-

cates that Congress intended this department to

exercise supervisory control over state or tribal

courts or to legislate for them with respect to

Indian child custody matters. For Congress to

assign to an administrative agency such supervi-

sory control over courts would be an extraordi-

nary stepÓ (BIA, 1979, p. 3).

Consequently, the BIA guidelines that relate to

ICWA do not have the same binding effect as the

statute itself. Nevertheless, the guidelines are

important to ICWA compliance because they are

a product of the BIAÕs experience in dealing with
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American Indian children and are to be given

much weight in interpreting its requirements. The

specifics of what the guidelines state about

ICWA are examined in the following section.

Identification and Initial 
Applicability of ICWA

In many instances, the guidelines do nothing

more than restate the statutory language within

ICWA. However, in some important areas, the

BIA guidelines (1979) outline specific steps the

states should take to be in compliance with the

act. First, with regard to the initial determination

that the child in question is an American indian,

the guidelines elaborate on the circumstances in

which a state Òhas reason to know a child is

Indian,Ó stating the circumstances include but are

not limited to the following: 1) any party to the

child custody proceeding, an Indian tribe, an

Indian organization, or a public or private agency

informs the court that the child is Indian; 2) any

public or state-licensed agency involved in child

protection services or family support has discov-

ered information which suggests that the child is

an Indian child; 3) the child who is the subject of

the proceeding gives the court reason to believe

he or she is an Indian child; 4) the residence or

domicile of the child, his or her biological par-

ents, or the childÕs Indian custodian is known by

the court to be or is shown to be a predominant-

ly Indian community; and 5) an officer of the

court involved in the proceeding has knowledge

that the child may be an Indian child.

Notice

Second, with regard to notice9, the guidelines

provide detail on what information should be

included within the notice itself, stating the notice

should be written in clear and understandable

language that includes the following information:

1) the name of the Indian child; 2) his or her tribal

affiliation; 3) a copy of the petition, complaint, or

other document by which the proceeding was

initiated; 4) the name of the petitioner and the

name and address of the petitionerÕs attorney; 

5) a statement of the right of biological parents or

Indian custodians and the Indian childÕs tribe to

intervene in the proceeding; 6) a statement of the

right of the natural parents or Indian custodians

and the Indian childÕs tribe to have, on request,

20 days (or such additional time as may be per-

mitted under state law) to prepare for the pro-

ceedings; 6) the location, mailing address, and

telephone number of the court; 7) a statement of

the right of the parents or Indian custodians or

the Indian childÕs tribe to petition the court to

transfer the proceeding to the Indian tribeÕs tribal

court; 8) the potential legal consequences of an

adjudication on future custodial rights of the par-

ents or Indian custodians; and 9) a statement in

the notice to the tribe that since child custody

proceedings are usually conducted on a confi-
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dential basis, tribal officials should keep confi-

dential the information contained in the notice

concerning the particular proceeding and not

reveal it to anyone who does not need the infor-

mation in order to exercise the tribeÕs right under

ICWA (BIA, 1979, B.5). 

The guidelines also state that the original or a

copy of each notice sent pursuant to this section

shall be filed with the court together with any

re t u rn receipt or other proof of service. This pro v i-

sion is designed to ensure there will be a com-

plete re c o rd of eff o rts by the state to comply with

the notice re q u i rements of the act (BIA, 1979,

B.5). Furt h e rm o re, the guidelines also indicate

that the notice re q u i rement of ICWA can be ful-

filled by personal service in lieu of mail serv i c e

Ò(personal service) is superior to mail service and

p rovides greater protection of rights as authorized

by 25 U.S.C ¤1921 (ICWA) (e)Ó (BIA, 1979, B.5).

Jurisdiction and Requests 
for Transfer

With regard to jurisdiction, ICWA states that in

foster care and TPR proceedings, state courts

shall transfer the case to tribal court in the

absence of Ògood cause to the contraryÓ (25

U.S.C. ¤ 1911 [b]). The BIA guidelines go on to

elaborate the meaning of Ògood causeÓ to the

contrary, stating that good cause not to transfer

exists when 1) the Indian childÕs tribe does not

have a tribal court, as defined by ICWA, to which

the case can be transferred; 2) the proceeding

was at an advanced stage when the petition to

transfer was received, and the petitioner did not

file the petition promptly after receiving notice of

the hearing; 3) the Indian child is over 12 years of

age and objects to the transfer; 4) the evidence

necessary to decide the case could not be ade-

quately presented in the tribal court without

undue hardship to the parties or the witnesses;

and 5) the parents of a child over 5 years of age

are not available and the child has little or no

contact with the childÕs tribe or members of the

childÕs tribe. The BIA guidelines also state that

socioeconomic conditions and the perceived

adequacy of tribal or BIA social services or judi-

cial systems may not be considered in a determi-

nation that good cause exists (BIA, 1979, C. 3).

Procedural Requirements for
Proceedings in State Court

Foster care removals. ICWA states that a state

court may not issue an order effecting the foster

care placement of an American Indian child or

the termination of parental rights of an American

Indian parent unless supported by the testimony

of one or more Òqualified expert witnesses.Ó For a

state court to issue such an order, the qualified

expert witnesses shall provide testimony demon-

strating that the continued custody with the

childÕs parent or American Indian custodian is

likely to result in serious emotional or physical
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damage to the child. To meet this standard, BIA

guidelines indicate that evidence that shows only

the existence of community poverty or family

poverty, crowded or inadequate housing, alcohol

abuse, or non-conforming social behavior does

not constitute clear and convincing evidence that

continued custody is likely to result in serious

emotional or physical damage to the child (BIA,

1979, D.3). Moreover, a child may not be

removed simply because someone else who is

likely to do a better job is willing to raise the child

or that it Òwould be in the best interests of the

childÓ for him or her to live with someone else.

Also placement cannot be ordered simply based

on a determination that the parents or Indian

custodians are ÒunfitÓ (BIA , 1979, D.3). 

Qualified expert witnesses. In both foster care

and termination of parental rights proceedings,

ICWA requires states to use a qualified expert

witness to establish the need to remove an

American Indian child from his/her home. ICWA

itself does not contain criteria as to who can be a

qualified expert witness. The BIA guidelines

attempt to clarify the question of exactly what

qualifications a qualified expert witness should

have, stating that persons with the following

characteristics are most likely to meet the

requirements: 1) a member of the Indian childÕs

tribe who is recognized by the tribal community

as knowledgeable in tribal customs as they per-

tain to family organization and child-rearing prac-

tices; 2) a lay expert witness having substantial

experience in the delivery of child and family

services to Indians, and extensive knowledge of

prevailing social and cultural standards and child-

rearing practices within the Indian childÕs tribe; or

3) a professional person having substantial edu-

cation and experience in the area of his or her

specialty. The BIA guidelines also suggest that

such expert witnesses be Òknowledgeable con-

cerning the customs and cultures of the tribes

they serveÓ (BIA, 1979, D.4). ICWA also states

that a qualified expert witness is needed when a

party is asking to deviate from the adoptive

placement preferences because of the extraordi-

nary physical or emotional needs of the child.

Placement preferences. ICWA states that the

placement requirements it specifies should be

followed barring good cause to the contrary. The

BIA guidelines indicate that good cause not to

follow the order of preference, as laid out in

ICWA, must be based on one or more of the fol-

lowing considerations: 1) the request of the bio-

logical parents of the child when the child is of

sufficient age; 2) the extraordinary physical or

emotional needs of the child as established by

testimony of a qualified expert witness; and 3)

the unavailability of suitable families for place-

ment after a diligent search has been completed

for families meeting the preference criteria. A dili-

gent attempt to find a suitable family includes, at

minimum, contact with the childÕs social service



37

program, a search of all county or state listings of

available Indian homes, and contact with nation-

ally known Indian programs with available place-

ment resources (BIA, 1979, F.3).

Voluntary Placements

The BIA guidelines detail what should be included

within the consent document, stating the docu-

ment shall contain the name and birth date of the

Indian child, the name of the Indian childÕs tribe,

any identifying number or other indication of the

c h i l d Õs membership in the tribe, and the name

and address of the consenting parent or Indian

custodian. In cases of voluntary foster care place-

ment, the consent document should also contain

the name and address of the person or entity (i.e.,

the organization or agency) by or through whom

the placement was arranged, if any, or the name

and address of the prospective foster parents, if

known at the time (BIA, 1979, E.2). In TPRs, the

consent document should contain the name and

a d d ress of the person or entity by or thro u g h

whom any pre-adoptive or adoptive placement

has been or is to be arranged. 

Record Keeping

The BIA guidelines require that all records of

adoptive placements of American Indian children

be retrievable by a single state office and made

available to the childÕs tribe within seven days of

a request. 

Arizona Law and ICWA

Arizona currently has the largest number of

American Indians living on reservations. With

115,261 American Indian children, Arizona also

has one of the largest American Indian child pop-

ulations in the United States (United States

Bureau of the Census, 2000). As mentioned ear-

lier, family law has traditionally been the purview

of states. Consequently, the laws of every state

contain sections that relate to their children in

foster and adoptive care. Many states have even

created specific state laws or procedures that

relate to the care and placement of American

Indian children. Most of these laws and proce-

dures are designed to strengthen ICWA and

remind state courts of ICWAÕs application in

cases involving American Indian children.

The creation of state child welfare laws that affect

American Indian children does, however, some-

times create a unique situation with regard to

ICWA compliance. To understand this situation, it

is important to have a basic understanding of the

relationship between federal and state laws. The

doctrine of federal supremacy states that as long

as the federal government is acting within its

legitimate authority, its laws are the supreme laws

of the land. State laws that conflict with federal

laws are considered secondaryÑhence, the ter m

federal supremacy.
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ICWA. As mentioned earlier, ICWA has specific

timelines for notifying parents and tribes prior to

the start of any child custody proceeding involv-

ing an American Indian child. The Model Court

Act also has specific timelines that are designed

to expedite a childÕs involvement with the state

court system. Often, the timelines of ICWA come

into conflict with the procedures contained in the

Model Court Act, leading to situations that make

it difficult for Arizona to meet the requirements of

ICWA. For example, the Model Court Act

requires that a Preliminary Protective Hearing

(usually called a PPH or PP5) be held no later

than five to seven days after any child, including

an Indian child, is taken into custody (personal

communication, Nancy Logan, June 19, 2002).

At the preliminary protective hearing, the court

considers evidence, including the agencyÕs report

of investigation concerning whether continued

placement of the child out of the home is clearly

necessary to prevent abuse or neglect pending

the dependency adjudication (personal communi-

cation, Nancy Logan, June 19, 2002). 

The above requirements of the Model Court Act,

however, create tension with ICWA, which states

that no foster care or TPR proceeding shall be

held until at least 10 days after the receipt of

notice by the childÕs parents and tribe. In these

types of cases, The Model Court Act prevents

this from happening. It simply is not possible to

fully comply with the notice provisions of ICWA

With regard to ICWA, Congress clearly contem-

plated that states had or might enact laws that

affect its implementation. In 25 U.S.C. ¤ 1921 of

ICWA, it states Òin any case where State law É

applicable to a child custody proceeding É pr o-

vides a higher standard of protection to the rights

of the parent or Indian custodian of an Indian

child than the rights provided under (ICWA), the

State  É cour t shall apply the State standard.Ó

The above provision of ICWA authorizes states to

pass certain laws that address particular child

welfare matters governed by ICWA, so long as

they provide a higher standard than ICWA. 

In 1997, the State of Arizona passed the Model

Court Act (now known as the Court Improvement

Act) that was designed to improve the timeliness

and content of judicial proceedings in cases

involving abused, neglected, and dependent chil-

dren (Arizona Supreme Court Press Release,

2002). The act operated to Òfront-loadÓ the court

process, putting in place procedures designed to

involve parties at the earliest point possible in the

court proceeding and to minimize the length of

time children remain in the stateÕs legal system.

Based on the results of a two-year study

released in 2002, the act has indeed resulted in

expediting the court process (Arizona Supreme

Court Press Release, 2002). 

The passage of the Model Court Act has also

had an impact on ArizonaÕs compliance with
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prior to the PPH because the hearing is automat-

ically set for five to seven working days after the

childÕs removal from the home (personal commu-

nication, Nancy Logan, June 19, 2002). Arizona

contends that the operation of the Model Court

Act strengthens the rights of the parent because

ÒArizona law gives all parents, including Indian

parents, the right to a court review of temporary

custody, whether or not notice has been given to

the tribe. A parent is entitled to the benefits of

state law if those are greater than those provided

by the ActÓ  (personal communication, Nancy

Logan, June 19, 2002, p.2). While the Model

Court Act strengthens the rights of American

Indian parents by expediting the formal process,

Jones (1995) notes that the tribeÕs input in this

initial phase must also be considered, because

Òone of the fundamental underpinnings of ICWA

is the notion that a childÕs Indian tribe has a dis-

crete interest, separate from a parentÕs or Indian

custodianÕs, in any proceeding involving the child

that must be protected throughoutÓ (p. 51). While

it is clear there is tension between portions of

ICWA and the Arizona Model Court Act, deter-

mining the precise legality of which act governs

in a particular case is beyond the scope of this

study. However, it is important to note that the

Model Court Act does play a role in assessing

ArizonaÕs compliance with ICWA, particularly on

the issue of timely notice. 

Previous Empirical 
Research on ICWA

From a perspective of the utility of
research informing policy, we lament that
little research has been funded or pub-
lished in Indian foster care or adoption
since the national survey by Plantz et al
[1989] É . (MacEachr on, Gustavsson,
Cross, & Lewis, 1996, p. 459)

Regrettably, this statement still holds true in

2002. Few empirical studies have been done that

examine ICWA in practice. Some of the most

notable of these studies include 1) the

MacEachron et al. (1996) study, The

Effectiveness of the Indian Child Welfare Act of

1978; 2) the Plantz et al. (1989) study, Indian

Child Welfare Act: A Status Report; 3) and the

Jones et al. study (2000), The Indian Child

Welfare Act: A Pilot Study of Compliance in

North Dakota. In reviewing these studies, the

MacEachron et al. study is presented first

because it examines ICWA generally, while the

Plantz et al. and Jones et al. studies deal more

specifically with ICWA procedural complianceÑ

the focus of the current study.

The MacEachron et al. (1996) Study

Using secondary data drawn from five different

sources, MacEachron et al. (1996) examined the

effects of ICWA by comparing the removal rates
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of American Indian children in adoptive and foster

care placements before ICWA to the removal

rates of American Indian children after its pas-

sage. As their baseline data, the authors

reviewed AAIA surveys through 1975 that includ-

ed the rates and the number of American Indian

and non-Indian children in foster care and adop-

tive placements. Their second source of data

was a BIA report published in 1988 that provided

information on the number of American Indian

children in adoptive placements. The third

source, the Plantz et al. (1989) study, discussed

in detail later, provided data on the number of

American Indian children in foster care and the

number of such children placed in American

Indian homes. The fourth source of data was a

1988 nationwide Voluntary Cooperative

Information System database that contained data

on the number of all children in the United States

in public foster care and adoptive placements.

Finally, the authors examined 1970 and 1980

United States Census data on the number of

American Indian and non-Indian children in foster

care and adoptive placement.

MacEachron et al. (1996) made several discover-

ies regarding the effects of ICWA practice. First,

after the passage of ICWA, the average adoption

rate of American Indian children decreased 93%

between the years 1975 to 1986. Second, they

found that the average foster care placement

rates of American Indian children decreased by

31% nationally. Finally, prior to ICWA, the adop-

tion rate of American Indian children nationwide

was three times higher than that of non-Indian

children. After ICWA, the adoption rate of

American Indian children nationwide was only a

fraction higher than that of non-Indian children.

Based on these discoveries, MacEachron et al.

(1996) stated:

The results of our analysis suggest that, in
less than a decade after ICWAÕs passage,
Indian tribes have gained substantial con-
trol over the foster care and adoptive
placement of Indian children. Our analysis,
albeit preliminary owing to the limitations in
the available data, suggests both foster
care and adoption placement rates for
Indian children decreased substantially
from 1975 to 1986. (p. 458)

While lamenting the limited data available on

ICWA and the need for continued empirical

research, the authors concluded that the drop in

foster care and adoptive placement rates were

evidence of its effectiveness in accomplishing

what it set out to doÑkeeping American Indian

children in American Indian homes.

The Plantz et al. (1989) Study 

The Plantz et al. (1989) study was broader than

the MacEachron et al. (1996) study and con-

tained a section not only on the effects of ICWA

on placement rates of American Indian children,

but also on how well states were complying with

the requirements of ICWA. It consisted of 1) a



requests were denied because of socioeconomic

conditions on reservations and the state officialsÕ

perceptions of the inadequacy of tribal social

services or judicial systems (p. 26). It is important

to note that BIA guidelines (1979) specify that

socioeconomic conditions and the perceived

inadequacy of tribal social services or judicial

systems may not be considered as factors when

determining that a case should not be transferred

to the tribe.

As noted, ICWA prohibits a state from removing

an Indian child from his/her home until active

efforts have been made by the state to provide

remedial services and rehabilitative programs to

the family. However, Plantz et al. (1989) discov-

ered active efforts were made in only 41% of the

cases reviewed (p. 26). Furthermore, these

efforts were ÒusuallyÓ limited to counseling by a

caseworker only.

ICWA also requires testimony from an expert wit-

ness in American Indian culture in cases involving

foster care placement and TPR. According to

Plantz et al. (1989), such requirements had been

met in the limited number of TPR cases

reviewed. In foster care cases, however, the

Òproportion of each judgeÕs recent cases in which

expert witnesses had appeared ranged from

none to allÓ (p. 26).

Regarding placement preferences, ICWA gives

priority for foster placements to 1) a member of a

nationwide mail survey of state, tribal, BIA and

off-reservation American Indian child welfare

programs regarding the number and flow of

American Indian children in substitute care; and

2) a field study of public, tribal, BIA, and off-

reservation child welfare programs and practices

affecting American Indian children in Arizona,

Oklahoma, Minnesota, and South Dakota. To

determine the degree of ICWA compliance,

Plantz et al. (1989) asked the question, ÒTo what

extent are the minimum federal standards for

removal and placement of Indian children, as

specified in the ICWA, being followed? What fac-

tors are promoting and undermining full imple-

mentation of these standards?Ó (p. 25). 

Plantz et al. (1989) found that many states had a

mixed record with regard to ICWA compliance.

For example, regarding the notification compo-

nent of ICWA, Plantz et al. found that of the 

public agency case records reviewed, only

65%Ð70% contained evidence that American

Indian parents had been notified of child custody

proceedings involving their children. Furthermore,

only 80% of these records contained evidence

that the tribe was notified. 

Regarding the jurisdictional and request for trans-

fer component of ICWA, case record data

reviewed by Plantz et al. (1989) suggested that

requests for transfer of cases from state to tribal

jurisdiction were honored in a ÒmajorityÓ of cases.

However, the study discovered that ÒsomeÓ
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childÕs extended family; 2) a foster home licensed

or approved by the Indian childÕs tribe; 3) an

Indian foster home licensed by a non-Indian

licensing authority; and 4) an institution approved

by an Indian tribe or an institution operated by an

Indian organization that has a program suitable

to meet the childÕs needs. ICWA adoptive place-

ment preferences are with 1) a member of a

childÕs extended family; 2) other members of the

childÕs tribe; 3) other Indian families, including

families headed by single parents; or 4) other

placement preferences specified by the childÕs

tribe. In the course of their study, Plantz et al.

(1989) found that in only 47% of the cases

reviewed were American Indian children in state

care placed with a relative or in another American

Indian home. In adoption cases, ICWA mandates

placement preferences that give priority to place-

ment with relatives, other members of the tribe,

or American Indian families from other tribes. The

rate of ICWA compliance for these cases was

Òfairly high,Ó although the number of adoption

cases reviewed was small. 

Plantz et al. (1989) also reported factors that 

promote and undermine the implementation of

ICWA. Promotional factors include 1) the exis-

tence of state Indian child welfare laws that make

ICWA more explicit and reinforce the need for

compliance; 2) hiring of American Indian workers

in state and local child welfare agencies; 3) trib-

al/state child welfare agreements that provide

financial support for substitute care placements

and for child welfare services; and 4) training and

technical assistance to develop tribal child wel-

fare services. 

Factors that deterred or undermined the imple-

mentation of ICWA included 1) state ignorance of

or resistance to the requirements of the act; 2)

lack of experience within state agencies in work-

ing with tribes; 3) high staff turnover; 4) lack of

resources; 5) concern for tribal accountability in

providing services and caring for children; and 6)

the absence of tribal courts to assume jurisdic-

tion over proceedings involving tribal members

(Plantz et al., 1989, p. 26).

The Jones et al. (2000) Study

In 2000, Casey Family Programs, NICWA, and

Jones et al. continued the task of assessing state

I C WA compliance. Jones et al. (2000) conducted

a pilot study that used three strategies to examine

I C WA compliance in North Dakota: 1) re c o rd

reviews of foster care cases at county social serv-

ice agencies; 2) stru c t u red interviews with county

social service workers; and 3) focus groups with

child welfare workers and county social serv i c e

caseworkers. 

With re g a rd to the identification component of

I C WA, of the 94 case re c o rds reviewed, 91%

documented eff o rts on the part of the state child

w e l f a re agents to determine whether the child in
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Second, Jones et al. (2000) found that North

Dakota was out of compliance with the

Department of Interior regulations that require the

BIA to be notified of all child custody proceed-

ings involving American Indian children com-

menced in state court (BIA, 1979). They reported

that Òvery fewÓ notices referenced the BIA and, in

many cases, where no response was received

from tribes, there was no attempt to utilize the

BIA to assist in determining tribal membership.

A third problem regarding the content of notices

was that most notices sent by the state did not

inquire about previous tribal court proceedings

that may have rendered the child a ward of the

tribal court. Under ICWA, American Indian chil-

dren who are wards of tribal courts are not legally

within the jurisdiction of the state. Only 19% of

case records reviewed indicated that the tribal

court was contacted to determine if the tribe had

conducted previous court proceedings involving

such children.

Regarding jurisdiction and requests for transfer,

the study revealed that of the 94 cases reviewed,

only 12 requests for transfer were made. Of

these 12, 75% were denied. Of the reasons

given for denial, only one was attributed to a lack

of timely response from the tribe. The remaining

records contained no written explanations of rea-

sons the state denied the tribeÕs request. It

should be noted that the state must transfer

jurisdiction unless the tribal court declines the

question was a member of or eligible for mem-

bership in an Indian tribe. In the case re c o rd s

w h e re inquiries were made (n=86), 54% were by

l e t t e r, 21% by personal contact, 15% by phone,

and 3% undetermined. Information gathered fro m

i n t e rviews indicated that caseworkers believed

they complied with ICWA 90% of the time. The

notification process was hampered, in part ,

because some state caseworkers were unaware

of what proceedings ICWA actually covered. For

example, while 19 out of 20 respondents knew

that ICWA applies to involuntary termination of

p a rental rights, only 4 out of those 20 were aware

that ICWA also applies to adoptive placements.

Regarding the notice requirements of ICWA,

Jones et al. (2000) contends that North Dakota

had an ÒunevenÓ record of compliance. Of the 94

records reviewed, only 63% indicated that notice

was served to an American Indian tribe, parent,

or custodian. Moreover, ÒseriousÓ deficiencies

were found in approximately half of the notices

that were sent to parents or tribes. In some

notices, parents were not properly notified of the

consequences of a failure to respond or partici-

pate in the proceedings; in others, notices sent

did not inform the recipients of their right to

review the state social service records regarding

the child. Furthermore, many notices did not

inform American Indian parents or tribes of their

right to petition the state court to transfer juris-

diction of the proceeding to tribal court. 
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case, either parent objects to the transfer, or the

court determines Ògood causeÓ to the contrary.

Using information gained from interviews, Jones

et al. (2000) reported that a ÒmajorityÓ of state

child welfare workers support transfer requests

when tribes request them; however, tribes usually

prefer to intervene in ICWA cases rather than

request transfers of jurisdiction. Moreover, the

low number of transfer requests was attributed to

the fact that some tribal workers did not under-

stand the distinction between intervening in a

state court proceeding and requesting a transfer

of jurisdiction. 

With regard to procedural requirements of child

custody proceedings that remain in state court,

ICWA requires that states make active efforts to

provide remedial services prior to removal of the

Indian child from his/her home. According to the

94 case records reviewed, 66% documented

that active efforts were made to prevent removal

of the American Indian child. Active efforts, as

defined in case records, included the use of tribal

resources (44%), extended family (39%), and

urban Indian resources (17%). According to 

interviews, many caseworkers reported they 

ÒfrequentlyÓ looked to extended family members

as potential resources to avoid removal of an

Indian child, with 80% of the caseworkers indi-

cating they developed a case plan with the assis-

tance of the American Indian parent/custodian.

With regard to placement, 59% (n=55) of the

records reviewed indicated that ICWAÕs prefer-

ences were not followed. In fact, case records

indicated that 68% of the American Indian chil-

dren in state custody were placed in non-Indian

foster homes. Moreover, of the reasons men-

tioned as good cause to the contrary, only two

were cited as legitimate grounds to deviate from

ICWA (BIA, 1979).

With respect to the use of expert witnesses,

case record reviews indicated that a qualified

expert witness was used in 12 of 14 cases that

went to adjudication. In 10 of those cases, a

member of the childÕs tribe was used as the

Òqualified expert witness.Ó In three cases, the

expert witness was selected based upon his or

her educational qualifications. Eleven of those

records indicated that the tribe was consulted in

determining who would be used as an expert

witness.

The Current Study

The information presented by MacEachron et al.

(1996), Plantz et al. (1989), and Jones et al.

(2000) reveal two things. First, ICWA appears to

be making a difference in practice. In the regions

studied by MacEachron et al., the presence of

ICWA has reduced the number of American

Indian children in the state child welfare system

and reduced the number of American Indian chil-

dren being placed in non-Indian homes.
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and requests for transfer; procedural require-

ments for proceedings in state court; and

placement preferences?

3) What are the challenges faced by both states

and tribes as they try to ensure ICWA compli-

ance, and what can the state and tribes do to

better ensure state ICWA compliance?

However, as Plantz et al. and Jones et al. both

noted, implementation of all ICWA provisions is

still not occurring. Consequently, there is a need

to study ICWA compliance and identify where

improvements can be made in state compliance

procedures to build on strengths and improve

deficiencies.

In one of the most comprehensive studies to

date, the current study examines ICWA compli-

ance in the state of Arizona in an effort to identify

strengths and areas for improvement. The major

objectives of this study include 1) determining

how well the state of Arizona is complying with

ICWA; 2) examining areas in which improvements

can be made at both the state and tribal levels to

reduce the number of American Indian children in

foster and adoptive care with non-Indian families;

and 3) involving key state and tribal stakeholder

groups in order to access information on ICWA

compliance. With these objectives in mind, this

study aims to answer three general research

questions:

1) To what extent does Arizona follow the 

federal standards, as specified in ICWA, when

an American Indian child is placed in state

custody?

2) What state procedures does Arizona have in

place that address each of the five major

areas of ICWA: identification and initial appli-

cability of ICWA; notice to tribe(s); jurisdiction

45



Data for this study were collected utilizing a four-

stage approach to examine ICWA compliance in

the state of Arizona. In the first stage, model

instruments were developed to solicit information

from seven sources. These instruments were

designed to serve as models for state agencies

nationwide to conduct self-studies of ICWA com-

pliance. In the second stage, a review of public

child protection records of American Indian chil-

dren in Arizona was conducted. The intent of the

review was to assess key legal requirements

documented in case records involving American

Indian children. The third stage involved quantita-

tive and qualitative structured interviews with the

six participant (or key stakeholder) groups

involved with and/or responsible for state ICWA

compliance: state child welfare case workers,

tribal child welfare workers, state attorneys, tribal

attorneys, state judges, and tribal judges. This

process allowed the research team to gather

more in-depth information and individual percep-

tions to supplement the case record review.

In the final stage, three focus groups were con-

ducted with a small sample of the six groups

involved in the structured interviews to obtain

additional qualitative data. Focus groups allowed

participants the opportunity to Òtell their own

storyÓ regarding the practical considerations of

ICWA compliance. Data were collected on the

five major areas of state ICWA compliance,

including identification and initial applicability of

ICWA, notice to tribe(s), jurisdiction and request

for transfer, procedural requirements for proceed-

ings in state court, and placement preferences. 

Development of Survey
Instruments

Measures. During the first phase of this study

(see Brown, Limb, Munoz, & Clifford, 2001), the

research team developed seven data collection

instruments to be used for case record reviews

and surveys. Instruments were organized accord-

ing to the five major areas of state ICWA compli-

ance noted above. All instruments were pretest-

ed and then updated and modified prior to data

collection.

The first and most comprehensive instrument

developed was a case record review question-

naire (see Appendix A). After performing an

extensive review of prior and current research on

ICWA, four ICWA surveys were used as guides

to develop a case record review instrument for

the current study. The first instrument was a 

12-page survey developed by NICWA and used

in the Jones et al. (2000) study. This instrument

was designed to track adherence to specific

ICWA provisions and has been used to measure

ICWA compliance in North Dakota, Idaho,

Nebraska, and Nevada. The second instrument

that served as a guide consisted of a 20-page

reference guide entitled ÒNevada Compliance

Review Form Reference,Ó which was designed to
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review ICWA procedures required by federal law.

The third instrument consisted of a five-page sur-

vey developed but not implemented by the

Department of Economic Security in Arizona to

track ICWA compliance. The last instrument,

developed by the Indian Child Welfare Law

Center in Minnesota, consisted of a comprehen-

sive checklist for judges titled ÒIndian Child

Welfare Act: Minnesota Indian Family

Preservation ActÓ to examine ICWA compliance

in Minnesota.

In developing each of the six interview surv e y s

used for the current study, individual questions

w e re included to supplement the case re c o rd

re v i e w. In addition to the four surveys used as

guides for the case re c o rd review questionnaire ,

two additional surveys informed the development

of surveys to solicit information from key state

and tribal stakeholders. The first of these was an

i n s t rument used by Kemppainen (1995) to exam-

ine judgesÕ views on placement of American

Indian children. The second was a survey devel-

oped by AlaskaÕs Tribal/State Collaboration Gro u p

to solicit tribal input and improve ICWA compli-

ance. Permission was received from the instru-

ment designers when re q u i red (see acknowledge-

ment section for a list of persons contacted) to

examine or modify relevant surv e y s .

Each of the surveys developed for the current

study consisted of between 21 and 45 questions

and incorporated a mixture of four query types:
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yes/no, continuous, multiple choice, and open-

ended. The case record review instrument was

pretested using a de-identified case record of an

American Indian child in Arizona Department of

Economic Security (DES) custody. Additionally,

each of the seven instruments was piloted using

a convenience sample that included research

staff members from NICWA and Casey Family

Programs, as well as 18 members of the Arizona

tribal/state ICWA workgroup.10 Prior to data col-

lection, four national experts on ICWA reviewed

each instrumentÕs content and design for clarity

and tested the instruments for face validity. The

instruments were revised following this input.

Case Record Reviews

Sample and procedures. Existing Arizona DES

case re c o rds were the primary source of data for

the case reviews. Supplementary data were

abstracted from legal case files maintained by the

Arizona Attorney GeneralÕs Office (AGO). Data

w e re collected from a total of 61 child pro t e c t i o n

case re c o rds of American Indian children in DES

custody statewide.11 Of these cases, 49 met

I C WA eligibility re q u i rements. The 12 cases that

w e re excluded were determined by their potential

tribe(s) to be ineligible for ICWA. Cases were

selected pro p o rtionally from the administrative

districts in Arizona based on the number of active

Indian cases in each district. As of October 2001,

t h e re were 315 open cases involving American



Indian children in Arizona. Specifically, District I

(Maricopa county) had 165 cases, District II (Pima

county) had 91, District III (Apache, Coconino,

Navajo, and Yavapai counties) had 37, District IV

(Mohave, La Paz, and Yuma counties) had two,

District V (Gila and Pinal counties) had 16, and

District VI (Cochise, Graham, Greenlee, and Santa

C ruz counties) had four. 

The following requirements were used to select

cases for the review: 1) the child must be identi-

fied by the state as having American Indian or

Alaska Native heritage/ancestry; 2) the case sta-

tus must be open as of October 31, 2001, 3) the

case must have been open for six months or

longer as of 10/31/01; and 4) the child must be

in out-of-home placement by court order or a

voluntary foster care placement agreement, or

the child must have been returned home on an

in-home dependency petition. In cases involving

more than one Indian child in a family, data were

collected for ICWA compliance based on the old-

est identified Indian child. 

After controlling for selection criteria, 131 of the

315 open cases met the requirements for inclu-

sion. Stratified random sampling methods were

used to select 50 cases12 for review. Specifically,

27 cases were randomly selected from the 69

total American Indian cases in District I; 14 cases

were randomly selected from the 38 total

American Indian cases in District II; 6 cases were

randomly selected from the 16 total American
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Indian cases in District III; and 3 cases were ran-

domly selected from the 8 total American Indian

cases in District V. No cases were included from

Districts IV and VI because these districts do not

have large American Indian populations and thus

had an insufficient total number of active

American Indian cases (1 and 2, respectively). 

Of these 50 randomly selected cases, 38 were

found to be ICWA-eligible (10 cases in District I

and 2 cases in District II were not ICWA-eligible

children), so the research team randomly select-

ed, from the original list of cases that met the

selection criteria, an additional 12 cases from

Districts I and II to review. One of these cases

was also determined not to be ICWA eligible, so

49 ICWA-eligible cases13 were reviewed and

reported on for purposes of this study.

A team of trained research assistants14 collected

the data utilizing the case record review instru-

ment. The first series of data collection occurred

over a one-week period in January 2002 with the

final stage being completed in July 2002. In order

to ensure and improve inter-rater reliability among

the six data collectors, the research associate

(who has extensive public child welfare experi-

ence and is familiar with ArizonaÕs automated

case management information system) examined

each of the reviews, prior to completion, to

check for inconsistencies and different interpreta-

tions. Where questions existed, the research

associate also went back the original files, after



the initial data collection, to do validity checks on

selected variables. 

Surveys of State Child
Welfare Workers

Sample and procedures. As of October 2001,

the Arizona DES employed 582 caseworkers

(including full- and part-time) with one or more

years of experience with DES. For purposes of

this study, a stratified random sample of 100

Arizona DES workers was selected from the pop-

ulation of workers employed by DES for at least

one year. The one-year employment criterion was

established to increase the likelihood that the

caseworker would have had an American Indian

child on his/her caseload. Using similar propor-

tions as were used for case record reviews, state

workers were proportionally included from each

of the four districts based on the relative number

of American Indian cases in each district. The

total number of workers was roughly double that

of the final review of case records; therefore, pro-

portions of workers in the sample population

were as follows: 52 workers from District I; 30

workers from District II; 12 workers from District

III; and 6 workers from District V. No workers

were selected from Districts IV and VI due to a

lack of substantial numbers of Indian cases in

those districts. 

An administrator at DES sent an email to all

workers randomly selected to participate,
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expressing support of the study and encouraging

participation. Paper surveys (see Appendix B) of

the quantitative and qualitative structured inter-

view were mailed, emailed, or faxed to DES

supervisors who then provided them to the work-

ers. With each survey, a cover letter (see

Appendix B) was included that explained the

study, noted support from DES, asked for partici-

pation, and explained confidentiality and

anonymity issues. State workers were asked to

complete the surveys and mail, email, or fax

them back to the research team. Surveys were

coded for tracking purposes, and workers who

did not initially return a completed survey were

contacted through follow-up telephone calls 

or emails. In all, 78 of the 100 DES workers15

(78% response rate) responded by completing

the survey.

Surveys of Tribal Child
Welfare Workers

Sample and procedures. Arizona is home to

21 federally recognized American Indian tribes,16

and a master list of tribal child welfare workers

was obtained from the Inter-Tribal Council of

Arizona. Where information on contacts was

missing or not up-to-date, the research team

contacted the tribe directly. This method, known

as snowball sampling, provided names of 17 trib-

al workers or tribal administrators for the 21 iden-

tified tribes. Tribal administrators (usually the



directors of tribal social services) were contacted

and asked to participate in the study or to desig-

nate an individual worker (usually a child welfare

worker with extensive experience) to participate

in the study. Therefore, one individual from each

of the 17 tribes was selected and asked to com-

plete the survey.17

Paper surveys (see Appendix C) of the quantita-

tive and qualitative structured interview were

faxed to tribal workers who were asked to com-

plete the surveys and mail or fax them back to

the research team. With each survey, a cover let-

ter (see Appendix C) was included that explained

the study, noted support of the Inter-tribal

Council of Arizona (ITCA), asked for participation,

and explained confidentiality and anonymity

issues. Surveys were coded for tracking purpos-

es, and follow-up telephone calls were made to

tribal workers who did not initially return a com-

pleted survey. In all, 16 of the 17 tribal workers

(94% response rate) responded by completing

the survey.

Surveys of State Attorneys

Sample and procedures. The Arizona Attorney

GeneralÕs Office (AGO) supplied the research

team with a comprehensive list of all 64 Assistant

Attorneys General (AGS) assigned to the child

protection services section,18 which handles all
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DES legal cases. Every attorney in the juvenile

division has the potential for being assigned to

an ICWA case. Therefore, all AGs employed by

the State of Arizona for at least one year and

who had worked in Districts I, II, and III were

selected. The one-year employment criterion was

established to increase the likelihood that the

attorney had handled a case involving ICWA. In

all, 54 attorneys met the selection criteria and

were selected for this study.

An administrator at the Arizona AGO sent an

email to all AGs selected to participate, express-

ing support of the study and encouraging partici-

pation. Paper surveys (see Appendix D) of the

quantitative and qualitative structured interviews

were mailed to a representative from the AGO

who then delivered them to the attorneys select-

ed for inclusion in this study. With each survey, a

cover letter (see Appendix D) was included that

explained the study, noted support from the

AGO, asked for participation, and explained con-

fidentiality and anonymity issues. State attorneys

were asked to complete the surveys and mail,

email, or fax them back to the research team.

Surveys were coded for tracking purposes, and

follow-up telephone calls and emails were made

to attorneys who did not initially return a com-

pleted survey. Of the 54 state attorneys in the

sample, 41 returned a completed survey (76%

response rate).



Surveys of Tribal Attorneys

Sample and procedures. From the master list

provided by the Inter-Tribal Council of Arizona

(ITCA), tribal social service administrators were

contacted and asked to identify the lead attorney

who works with them on ICWA. Fifteen names of

tribal attorneys were received from the 21 tribal

administrators contacted. Because of the small

number of attorneys and the likelihood of each

attorney being involved in an ICWA case, all 15

identified tribal attorneys were selected to com-

plete the survey.

Paper surveys (see Appendix E) of the quantita-

tive and qualitative structured interviews were

faxed to each tribal attorney. With each survey, a

cover letter (see Appendix E) was included that

explained the study, noted support of ITCA,

asked for participation, and explained confiden-

tiality and anonymity issues. Attorneys were

asked to complete the surveys and mail or fax

them back to the research team. Surveys were

coded for tracking purposes, and follow-up tele-

phone calls were made to tribal attorneys who

did not initially return a completed survey. Eleven

of the 15 tribal attorneys (73% response rate)

responded by completing the survey.

Surveys of State Judges

Sample and procedures. The Arizona AGO

provided a list of the 36 current juvenile judges
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that handle child welfare cases. Due to the small

number of judges and the likelihood that all will

hear an ICWA case while serving on the bench,

all 36 current juvenile judges were included in the

sample. Paper surveys (see Appendix F) of the

quantitative and qualitative structured interviews

were mailed or faxed to all state juvenile judges.

A cover letter (see Appendix F) was included that

explained the study, noted support from the

AGO, asked for participation, and explained con-

fidentiality and anonymity issues. State judges

were asked to complete the surveys and mail or

fax them back to the research team. Surveys

were coded for tracking purposes, and follow-up

telephone calls and emails were made to judges

who did not initially return a completed survey. Of

the 36 identified state judges, 20 returned com-

pleted surveys (56% response rate). 

Surveys of Tribal Judges

Sample and procedures. From the master list

provided by ITCA, tribal social service administra-

tors were contacted and asked to identify tribal

judges who work with child welfare cases. Of the

21 tribal administrators contacted, 15 judges

assigned to Arizona tribal courts were identified.

Because of the small number of tribal judges in

Arizona and the likelihood of each hearing cases

involving ICWA, all 15 current tribal judges were

included in the sample. Paper surveys (see

Appendix G) of the quantitative and qualitative



structured interviews were mailed or faxed to all

tribal judges, and a cover letter (see Appendix G)

was included that explained the study, noted

support from ITCA, asked for participation, and

explained confidentiality and anonymity issues.

Tribal judges were asked to complete the surveys

and mail or fax them back to the research team.

Surveys were coded for tracking purposes, and

follow-up telephone calls were made to judges

who did not initially return a completed survey. In

all, 7 of the 15 tribal judges returned completed

surveys (47% response rate). 

Focus Groups

Sample and procedures. Focus groups were

conducted with a small sample of individuals

from the same six groups involved in the surveys

to obtain in-depth qualitative data. DES provided

a list of names of 12 state caseworkers (3 each

in Districts I, II, III, and V) experienced with ICWA.

The Arizona AGO provided 12 names, three each

in the above-noted districts, of AGs and state

juvenile judges, who are knowledgeable regard-

ing ICWA. Finally, 2 administrators, 1 from ITCA

and 1 from DES, assisted the principle investiga-

tor in compiling a master list of tribal child welfare

workers, tribal attorneys, and tribal judges to par-

ticipate in focus groups. Individuals from each

group were chosen based on their knowledge

and experience with ICWA and their projected
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availability to participate. Three tribal workers, 3

tribal attorneys, and 3 tribal judges within each

district were then contacted and asked to partici-

pate in focus groups. 

Three focus groups (see Appendix I) were con-

ducted during July 2002, including one in District

I (Phoenix), one in District II (Tucson), and one in

District III (Flagstaff). The projectÕs principle inves-

tigator, co-principle investigator, and research

associate facilitated focus groups and 1 to 3 rep-

resentatives from each of the following groups

was invited to participate: state child welfare

workers, tribal child welfare workers, state attor-

neys, tribal attorneys, state judges, and tribal

judges. A total of 22 individuals participated in

focus groups with an average of 7 participating in

any one focus group. Joint focus groups, con-

sisting of both state and tribal individuals,

allowed participants the opportunity to Òtell their

own storiesÓ regarding the practical considera-

tions of ICWA compliance. Participants were

given the opportunity to provide qualitative infor-

mation through discussion on five specific areas

of ICWA compliance: identification of children eli-

gible for ICWA, sharing of information between

the state and tribes, jurisdiction, active efforts,

and voluntary placements. Focus groups were

audio-recorded in order to allow for transcribing

and qualitative analyses.
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Data Analysis

All analyses were performed using the Statistical

Analysis System (SAS). Frequencies and percent-

ages were calculated on each variable. Additional

cross tabulations and means were calculated as

needed to answer questions raised by the initial

analyses. The analyses used individual children,

not cases, as the unit of analysis. All findings

involving case record reviews were based on

documentation found in the file. For survey

respondents, findings were based on self-

report.19 Focus groups were transcribed, and

responses to individual questions were coded

according to identified common themes. Codes

were then entered into a Statistical Package for

the Social Sciences (SPSS) database to facilitate

summaries across focus groups. In addition,

direct quotes were selected from the transcribed

discussions to highlight themes as well as indi-

vidual responses. 

With regard to analyzing descriptive data from

the surveys, three multiple-choice scales were

used. The first were 4-point Likert scales (where

0=not familiar at all; 1=vaguely familiar; 2=some-

what familiar; and 3=very familiar) that asked

respondents to indicate the number that best

described their familiarity with various ICWA

requirements and provisions. The second were

4-point Likert scales (where 0=not important at

all; 1=of minimum importance; 2=of average

importance; and 3= of maximum importance)

that asked respondents to indicate the number

that best described how important certain ICWA-

related provisions were. Finally, 5-point Likert

scales (where 0=never; 1=occasionally; 2=about

half of the time; 3=most of the time; and 4=all of

the time) asked respondents to indicate the num-

ber that best described how often certain ICWA-

related events, requirements, or provisions

occurred.

Bivariate analyses were also conducted on a

number of survey respondent items to compare

state and tribal worker responses as well as state

and tribal attorney responses. Specifically, bivari-

ate analyses were completed where 1) the sam-

ple size was large and resulting statistical power

was sufficient, and 2) the same question was

asked of both state and tribal representatives.

Due to the small sample size and subsequent

low power of tribal judges, no direct bivariate

comparisons were made between state and trib-

al judges. For survey items generating percent-

ages for participant responses, z-tests were used

to test differences between survey respondent

groups. The z-test of significance between inde-

pendent proportions was based on the normal

approximation to the binomial distribution and a

p-value of £.05 (two-tailed) was used as the level

of significance. For survey items generating mean

scores, independent t-tests were used to com-

pare group means, and a p-value of £.05 (two-



In order to minimize dangers and provide safe-

guards to vulnerable populations, case record

review data were collected retrospectively from

existing files at the local DES and AGO. No iden-

tifying information was collected regarding an

American Indian childÕs identity or personal infor-

mation. All results are reported in aggregate 

form with no direct references to the individuals

involved.

In order to protect privacy and confidentiality, all

surveys included an introductory paragraph that

explained the study, noted support from the

appropriate agency, asked for participation, and

explained important confidentiality and anonymity

issues (specifically, the introductory paragraph

stated that participation was completely volun-

tary, that all responses would be kept anony-

mous, and that no one would be able to identify

responses provided by any given individual).

Further, participants were informed that, by

returning the survey, they were agreeing to par-

ticipate in this study. Finally, they were told that

results would be used to help workers, attorneys,

and judges better identify and serve American

Indian children.

In order to maximize response rates, survey

instruments were coded for tracking purposes,

and names were recorded separately to allow the

research team to contact individuals who did not

complete the survey and remind them to com-
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tailed) was used as the level of significance. In

cases with a significant equality of variance test,

the unequal variance t-test was used. 

Protection of Human
Subjects

In order to assure that adequate provisions were

made for the protection of human subjects

throughout this study, the research team agreed

that 1) all interviewees would be advised that

participation was voluntary; 2) no identifying infor-

mation would be collected; 3) completed case

record reviews and interview surveys would be

stored in a locked cabinet; 4) data from surveys

would be entered into a secured, password-

protected computer file, accessible only to the

research team; and 5) all information would be

reported in aggregate form with no direct refer-

ence to individuals involved.

Support for this study was sought and received

from the Arizona DES (responsible for all child

welfare matters), the Arizona AGO, ITCA (repre-

senting 19 of the 21 Arizona tribes), and the trib-

al/state ICWA workgroup (made up of both tribal

and state personnel involved in ICWA matters).

Further, human subjects approval was sought

and received from the Hilltop Human Subjects

Committee at Washington University and the

Casey Family Programs Human Subjects Review

Committee. 
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plete it. No individual identifying information was

collected from participants. Further, focus groups

were recorded and transcribed, and participants

were notified of this. Each focus group partici-

pant signed a written consent form agreeing to

participate prior to starting the focus group (see

Appendix I). This study involved no risks to sur-

vey respondents and focus group participants

other than some individuals possibly experiencing

mild frustration in addressing complex issues

involved in state ICWA compliance.

Strengths and Limitations 
of the Research

The current study is one of the most comprehen-

sive examinations of state ICWA compliance to

date. The variety of in-depth strategies used to

collect information for this study (i.e., case record

reviews, structured survey interviews, and focus

groups) has a number of strengths. As the first of

its kind, this study surveyed and brought togeth-

er key stakeholders (i.e., workers, attorneys, and

judges from both tribes and the state) in an effort

to examine, promote, and improve ICWA compli-

ance. Additionally, the combination of both quan-

titative and qualitative methods used to gather

information provides a more comprehensive

understanding of the issues being examined. 

As noted in the acknowledgment section, this

study also required cooperation from numerous

state and tribal agencies and administrators

throughout all phases of the research process.

Participating groups viewed this study as critical

to improving state ICWA compliance and

enhancing the relationships among and between

state agencies and tribes. The state and tribes

have already developed a positive working rela-

tionship (through the establishment of the

tribal/state ICWA workgroup) that has shown a

strong desire on both sides to improve services

to American Indian families and children. The

support of each of these groups enabled the

research team to collect data in a timely and

straightforward manner.

A number of limitations were noted throughout

the data-gathering phases of this study. First, as

in the Jones et al. (2000) study, the case record

review was not designed to assess whether

Arizona was properly determining what types of

proceedings involve the application of ICWA. As

a result, no attempt was made to conduct record

reviews of cases not identified by state personnel

as potential ICWA cases. Because all case

records reviewed were pre-identified by the state

as cases involving Indian children, no case

record data were collected to assess the stateÕs

compliance with inquiring about the possible

Indian heritage of all children involved with the

state child welfare system. 

The selection criterion requiring all cases to have

been open for a period of at least six months



56

likely created a limitation by effectively eliminating

many cases involving transfer of jurisdiction to

tribal court. Most transfers occur in the early

stages of a case, so the six-month time period

failed to capture those early transfers and made

it difficult to assess the transfer of jurisdiction

issue. This limitation may result in a skewed per-

ception about the frequency of tribes accepting

or requesting transfer of jurisdiction. 

Additionally, the research did not examine closed

cases of foster care or adoption involving Indian

children or the provision of foster care and/or

adoption services to Indian children through pri-

vate agencies, other than inquiring about volun-

tary proceedings in focus groups. With regard to

content analysis of cases, it may be that the

state fulfilled some items related to ICWA compli-

ance without accurately and completely 

documenting compliance (or that the process

was not at an advanced stage yet). Therefore, for

purposes of statistical analyses, no differentiation

has been made between a lack of documenta-

tion in the case record and noncompliance.

Although this study attempts to comprehensively

explore views on ICWA compliance from multiple

state and tribal stakeholders, a few groups of

stakeholders were not included. No families,

guardians ad litem, parentsÕ attorneys (usually a

public defender), BIA officials, or private agency

representatives (involved in adoption and out-of-

home placement of Indian children) were inter-

viewed for the current study. The lack of per-

spectives from these key groups presents a limi-

tation to this study. It is also important to note

that results and conclusions are reported in

aggregate; therefore, this study may not account

for individual variation within state personnel, trib-

al representatives, or the tribes themselves. 
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The results have been organized into seven sec-

tions: 1) demographics, 2) training on and aware-

ness of ICWA, 3) identification and initial applica-

bility of ICWA, 4) notice, 5) jurisdiction and

request for transfer to tribal court, 6) procedural

requirements for proceedings in state court, and

7) voluntary placements. Each section summa-

rizes overall findings and presents results of the

information collected through the case record

review, as well as the quantitative and qualitative

structured interviews with state child welfare

workers, tribal child welfare workers, state attor-

neys, tribal attorneys, state judges, tribal judges,

and focus groups.

Demographics

Case Record Review

Among the 61 total case records reviewed, the

gender of the children was fairly evenly split, with

54% female (see Table 1) and 46% male. The

mean age of American Indian children was 11.60

(SD 5.5; range 1.5Ð18). The majority (52%) were

teenagers (13Ð18 years old). About one-fourth

(23%) of the children were preschool age (1Ð5

years old), and another one-fourth (25%) were

elementary school age (6Ð12 years old). The

average time that a child had spent in state cus-

tody, as of the date of the case record review,

was 3.10 years (SD = 2.17; range = 250 days to

10.7 years). Among the children, eight different

Arizona tribes were represented.20

Survey Respondents

State child welfare workers. Like the children

involved in the case record review, a slight major-

ity (58%) of the 78 state child welfare workers

were female (see Table 2). With regard to length

TABLE 1. DEMOGRAPHIC PROFILE OF INDIAN CHILDREN IN CASE RECORD REVIEWS (N=61)

X
Ð1

(SD)2 %

Gender female 54

Age (as of case record review date) 11.60
(5.50)

Time in care (as of case record review date) 3.10 years
(2.17)

1 X
Ð

= mean score or average
2 SD = standard deviation

Results



of time employed at DES, the mean number of

years was 5.40 (SD = 4.97). When asked about

their highest educational degree attained, the

majority (58%) of state workers reported having

an undergraduate-level education, including 36%

with a BA/BS and 22% with a BSW. About one-

third (31%) had graduate degrees, including 11%

with an MA/MS and 20% with an MSW.

Additionally, when asked, ÒAre you of American

Indian descent?Ó, 6% of state workers answered

Òyes,Ó with one reporting that he/she was an

enrolled member of a specific tribe.

State workers reported working with relatively

few American Indian children ( XÐ = 1.46). In fact,

41% reported that they didnÕt have any American

Indian children on their current caseloads, while

only one state worker reported averaging more

than 10 American Indian children on his/her

caseload. Comparatively, 51% reported having

between 11 and 20 total children on their case-

loads. More than one-third (38%) of state work-

ers averaged 10 or fewer total cases, and almost

half (47%) averaged between 11 and 20 total

cases on their caseloads ( XÐ = 12.89).

A majority of state workers reported that they

performed multiple case management functions.

Specifically, emergency response/child protective

services (62%) was listed most often, followed by

family preservation/reunification (51%), depend-

ency investigations/court services (47%),
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TPR/permanency planning (42%), family sup-

port/home-based services (38%), juvenile delin-

quency/status offenses (37%), and kinship care

(33%).

Tribal child welfare workers. A slight majority

(56%) of the 16 tribal child welfare workers were

female (see Table 2). Regarding length of employ-

ment, tribal workers reported working for the

tribe longer than state workers reported working

for the state, with a tribal mean number of 9.97

years (SD = 7.84, p£.05, t = -2.23).21 Regarding

highest educational degree, 18% of tribal work-

ers reported having a high school diploma, 46%

an undergraduate education (i.e., BA/BS or

BSW), 27% a graduate degree (i.e., MA/MS or

MSW), and one (6%) reported that he/she had a

PhD or other doctorate. When asked about

American Indian descent, 69% of the tribal 

workers responded affirmatively, with 10 noting

membership in a specific tribe. 

Tribal workers averaged 48.56 (SD = 40.86;

range 5 to 150) American Indian children on their

caseloads.22 More than half (56%) of tribal work-

ers averaged 21 or more cases, and 19% had

between 11 and 20 cases on their current case-

loads. The remaining one-quarter (25%) aver-

aged 10 or fewer cases.

Tribal workers indicated that they were engaged

in multiple case management functions. Over
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TABLE 2. DEMOGRAPHIC PROFILE OF STATE AND TRIBAL WORKERS

STATE WORKERS (N=78) TRIBAL WORKERS (N=16)

X
Ð 1

X
Ð 1

(SD)2 % (SD)2 %

Gender female 58 56

Length of time employed 5.40 9.97
(4.97) (7.84)

Highest educational degree:

High school 4 18

BA/BS 36 46

BSW 22 0

MA/MS 11 27
MSW 20 0

PhD/Doctorate 0 6

American Indian status:

Of Indian descent 6 69

Enrolled in tribe 1 5

Average caseload: 1.46 48.56
# Indian children (2.67) (40.86)

# Cases 12.89 21.60
(6.61) (29.94)

Case management functions:
(not mutually exclusive)

Emergency response/child protective services 62 63
Dependency investigations/court services 47 63

Family preservation/reunification 51 75

Family support/home-based services 38 56

Kinship care 33 69

Adoptions 19 81

TPR/permanency planning 42 69
Juvenile delinquency/status offenses 37 56

Special units for special needs children 9 33

Traditional Indian services 3 50

Other 12 13

1 X
Ð

= mean score or average
2 SD = standard deviation



three-quarters (81%) listed adoptions as part of

their case management function, followed by

family preservation/reunification (75%), TPR/per-

manency planning (69%), kinship care (69%),

dependency investigations/court services (63%),

emergency response/child protective services

(63%), family support/home-based services

(56%), and juvenile delinquency/status offenses

(56%). 

State attorneys. Roughly three-fourths (73%) of

the 41 state attorneys were female. Participants

reported a wide range of years experience as an

attorney ( XÐ = 13.30 years; SD = 8.7; see Table

3), including 20% with 5 years of experience or

less, 24% with 6Ð10 years experience, 34% with

11 to 20 years, and 19% with 21 years or more

experience as an attorney. Two (5%) state attor-

neys indicated that they were of American Indian

descent, with one reporting that he/she was a

member of a specific tribe.

While most (93%) state attorneys reported having

current caseloads involving only juvenile cases,

they also noted that they had participated in a

variety of types of cases involving ICWA. Most

indicated that they had been involved in ICWA

foster care placements (98%), emergency

removals (90%), and TPR cases (88%). More

than three-fourths participated in guardianship

(78%) and deprived actions/child abuse and neg-

lect cases (80%), and over half of the state attor-

neys had experience in involuntary adoptions

(56%), voluntary adoptions (61%), and

shelter/childrenÕs home placements (58%). While

44% of the state attorneys reported that they

had represented the state in the past year in five

or fewer child custody proceedings involving

American Indian children, 54% indicated that

they had represented the state in 21 or more

total ICWA cases.

Tribal attorneys. Just over one-third (36%) of

the 11 tribal attorneys were female (see Table 3).

Tribal attorneys reported having a wide range of

experience ( XÐ = 10.42 years), with 27% having 5

or fewer years experience as an attorney. The

remaining were evenly split with 18% having 6 to

10 years experience, 18% with 11 to 20 years,

and 18% with 21 or more years of experience.

Three (27%) of the 11 tribal attorneys indicated

that they were of American Indian descent, with

all three reporting membership in a specific tribe.

Over half (55%) of tribal attorneys reported hav-

ing current caseloads involving juvenile cases,

but almost one-third (27%) also handled general

civil cases and criminal cases. One tribal attorney

also indicated that he/she was currently handling

probate cases, while another reported handling

family matters. One-third (36%) of the attorneys

stated that they also handled ÒotherÓ types of

cases as well (e.g., government, health). 

When asked about ICWA specifically, tribal attor-
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TABLE 3. DEMOGRAPHIC PROFILE OF STATE AND TRIBAL ATTORNEYS

STATE ATTORNEYS (N=41) TRIBAL ATTORNEYS (N=11)

X
Ð 1

X
Ð 1

(SD)2 % (SD)2 %

Gender female 73 36

Length of time as an attorney 13.30 10.42
(8.70) (8.92)

American Indian status:

Of Indian descent 5 27

Enrolled in tribe 2 27

Current caseload (not mutually exclusive):

General civil 0 27

Criminal 0 27
Probate 0 9

Juvenile 93 55

Family 10 9

Other 10 36

ICWA case types in which respondent has participated:

Guardianship 78 64
Foster care placement 98 64

Emergency removal 90 55

Involuntary adoption 56 36

Voluntary adoption 61 36

TPR 88 55

Deprived actions/Child abuse & neglect 80 73
Shelter/ChildrenÕs home placement 58 45

Other 5 9

1 X
Ð

= mean score or average
2 SD = standard deviation
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neys reported handling a variety of cases involv-

ing its application. Three-fourths (73%) had par-

ticipated in deprived actions/child abuse and

neglect cases, while almost two-thirds (64%)

indicated that they had been involved in

guardianship cases and/or involuntary foster care

placements. Over half of tribal attorneys had par-

ticipated in voluntary foster care placements

(55%) and voluntary adoptions (36%), while 45%

were involved in shelter/childrenÕs home 



placements and 55% in emergency removals

and/or involuntary adoptions. 

State judges. Among the 20 state judges who

responded to the survey, 45% were female (see

Table 4). Judges reported serving on the bench

for an average of 9.21 years. Specifically, over

one-third (36%) reported serving as a judge for 5

years or less, 25% between 6 to 10 years, with

the remaining 40% having served for 11 years or

more. One state judge indicated American Indian

descent but did not indicate membership in a

specific tribe.

The majority (95%) of state judges indicated that

they currently heard juvenile cases, while 25%

also heard family cases, 15% general civil and/or

criminal cases, and 10% probate cases. State

judges reported hearing a variety of types of

cases involving the application of ICWA. Eighty

percent reported that they had heard foster care

placement proceedings, followed by TPR cases

(75%), guardianship cases (70%), emergency

removals (70%), deprived actions/child abuse

and neglect cases (70%), voluntary adoptions

(55%), shelter/childrenÕs home placements (55%),

involuntary adoptions (50%), and ÒotherÓ types of

cases involving the application of ICWA (10%).

More than half (55%) of state judges indicated

that they had heard 10 or fewer cases involving

ICWA in the past year, and eight (40%) reported

that they had heard 10 or fewer cases ever

involving the application of ICWA.

Tribal judges. Four (57%) of the seven tribal

judges were female (see Table 4). Tribal judges

stated that they had served on the bench for an

average of 5.80 years and most (71%) for 10

years or less. Like state judges, tribal judges

reported that they currently heard a wide variety

of cases. The majority (86%) currently heard gen-

eral civil and/or juvenile cases, followed by crimi-

nal cases and/or family cases (71%), probate

cases (29%), and ÒotherÓ types of cases (14%;

e.g., drug court). With regard to ICWA, judges

indicated that they had heard an assortment of

types of cases involving its application. Seventy-

one percent had heard foster care placements,

57% guardianships and/or shelter/childrenÕs

home placements, 43% involuntary adoptions

and/or deprived actions/child abuse and neglect

cases, and 29% emergency removals and/or vol-

untary adoptions. Six (86%) tribal judges report-

ed hearing five or fewer cases involving ICWA

during the past year, but 43% reported having

heard 20 or more total ICWA cases.

Focus Groups

Of the 22 focus group participants, 13 were state

representatives and 9 were tribal representatives.

Most (68%) participants were female. Among

those representing the state, 4 of the 6 state

workers were female, all 4 state attorneys were

female, and all 3 state juvenile court judges were

female. Of the tribal representatives, 1 of the 4
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TABLE 4. DEMOGRAPHIC PROFILE OF STATE AND TRIBAL JUDGES

STATE JUDGES (N=20) TRIBAL JUDGES (N=7)

X
Ð 1

X
Ð 1

(SD)2 % (SD) 2 %

Gender female 45 57

Length of time as a judge 9.21 5.80

American Indian status:

Of Indian descent 5 57

Enrolled in tribe 0 43

Current caseload (not mutually exclusive):

General civil 15 86

Criminal 15 71
Probate 10 29

Juvenile 95 86

Family 25 71

Other 0 14

ICWA case types which respondent has heard:

Guardianship 70 57
Foster care placement 80 71

Emergency removal 70 29

Involuntary adoption 50 43

Voluntary adoption 55 29

TPR 75 F

Deprived actions/Child abuse & neglect 70 43
Shelter/ChildrenÕs home placement 55 57

Other 10 14

F Question not asked
1 X

Ð
= mean score or average

2 SD = standard deviation
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tribal workers was female, 1 of the 2 attorneys

was female, and 2 of the 3 judges were female.

Focus groups in Districts I and II each included 9

participants, and the focus group in District III

included 4 participants. Each group included

both state and tribal representatives.



Training on and 
Awareness of ICWA

Survey Respondents

State child welfare workers. Slightly over half

(53%) of the 78 state child welfare workers sur-

veyed reported that they had a copy of ICWA,

and 45% indicated that they had read ICWA (see

Table 5). On the other hand, few (19%) state

workers noted that they had a copy of or had

read (13%) the BIA guidelines regarding the

implementation of ICWA. Additionally, 40% of

state workers reported that they were aware of a

tribal/state intergovernmental agreement in

Arizona regarding ICWA.

When asked if there were specific persons or

other resources available to individual workers

who had questions about ICWA, most (87%)

state workers indicated that there were specific

persons or other resources available to them.

More than half (60%) indicated that DES has a

standard form used to determine if a child in

state custody is American Indian, and most

(94%) state workers reported that DES had a

written policy for cases involving American Indian

children. Two-thirds (77%) reported that the state

had regular contact with tribal social service pro-

grams regarding membership for children who

were in state custody.

Eighty-seven percent of state workers indicated

that their department provided ICWA training for

workers, but reports of the frequency of training

varied. None reported that training is provided

monthly, 21% indicated that training is given a

few times a year, and 23% reported that training

is provided yearly. Just under one-third (29%)

indicated that ICWA training is provided to work-

ers on some other timetable (e.g., upon hire, ini-

tially). Finally, over half (54%) stated that DES

provided training on rehabilitative and remedial

services related to family preservation/reunifica-

tion involving an Indian child.

When asked whether they considered ICWAÕs

requirements too restrictive, very few (8%) state

workers believed that they were. One state work-

er noted, ÒClearly placement should be with rela-

tives or tribal persons as a priority. It seems very

difficult to achieve permanency for ICWA kids

with no relative/tribal placement, who have non-

tribal placement willing to provide placement per-

manency.Ó State workers were also asked, ÒDo

you consider there to be any incongruence

between ICWA and the Adoption and Safe

Families Act?Ó Only 14% stated that they

believed that the mandates of ICWA and the

mandates of ASFA are incongruent. Finally, with

regard to the time frame for court hearings allow-

ing adequate time for involvement in ICWA

cases, 38% of state workers indicated that the

time frames did not allow them adequate time to

be involved.
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TABLE 5. TRAINING ON AND AWARENESS OF ICWA AMONG STATE WORKERS

Have a copy of ICWA 53%

Read ICWA 45%

Have a copy of BIA guidelines for ICWA 19%

Read BIA guidelines for ICWA 13%

Aware of tribal/state IGAs regarding ICWA 40%

State agency has personnel/resources available to answer ICWA questions 87%

State agency has a standard form to determine if a child in state custody is Indian 60%

State agency has a written policy for cases involving Indian children 94%

State workers have regular contact w/tribal social service 
programs regarding membership for children in state custody 77%

State agency provides ICWA training for workers 87%

Frequency of training

Monthly 0%

A few times a year 21%

Yearly 23%

Other 29%

Believes ICWA is too restrictive 8%

Believes ICWA and ASFA are incongruent 14%

Time frame for hearings allows state worker to be adequately involved 62%

notification to tribes regarding involuntary pro-

ceedings. Just over two-thirds (68%) noted that

they were familiar with the preference for Indian

caregivers in out-of-home placements, and more

than half (55%) indicated being familiar with the

requirement to apply active efforts in cases

involving out-of-home placements. Finally, 50%

of state workers indicated familiarity with proce-

State workers reported being overall vaguely to

somewhat familiar with the requirements of ICWA

( XÐ = 1.57; see Table 6). Further, when asked

whether they were familiar with procedures

regarding specific ICWA compliance provisions,

71% indicated that they were familiar with proce-

dures for identifying an Indian child, and 69%

reported being familiar with the requirements for
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TABLE 6. STATE WORKER FAMILIARITY WITH THE MANDATES OF ICWA

X
Ð 1,3

(SD) 2 %

Overall familiarity with ICWAÕs mandates 1.57
(0.72)

Familiarity with ICWA requirements, including:

Procedures for identification of an Indian child 71

Requirements for notification to tribes in involuntary proceedings 69

Preference for Indian caregivers in out-of-home placements 68

Requirement for active efforts in out-of-home placements 55

Procedures for Indian caregivers to meet child protection standards 50

Transfer of child custody proceedings to tribal court 42

1 X
Ð

= mean score or average
2 SD = standard deviation
3 Where 0=Not at all, 1=Vaguely, 2= Somewhat, and 3=Very

dures for Indian caregivers meeting relevant child

protection standards, and 42% reported being

familiar with requirements and procedures for

transferring child custody proceedings to tribal

court. 

Tribal child welfare workers. When asked

whether they were aware of any intergovernmen-

tal agreements between a tribe and the state

regarding implementation of ICWA, over half

(56%) of the 16 tribal child welfare workers indi-

cated that they were aware of tribal/state inter-

governmental agreements, and 27% of these

workers reported that the intergovernmental

agreement was referenced in their tribeÕs policy

and procedure manual (see Table 7). Additionally,

38% indicated that the tribe had a written proto-

col or policy for matters involving children cov-

ered by ICWA, while over one-third (36%) of

workers stated that the tribe had a policy of

legally challenging the state when the tribe

became aware that ICWA had been violated.

Regarding training, 56% of tribal workers indicat-

ed that they had been involved in training state

workers on ICWA compliance. Tribal workers

reported that the tribe was involved in such train-

ing yearly (33%), a few times a year (27%),

monthly (13%), or on some other timetable (e.g.,

never, once in three years, etc.) (27%). In addi-
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TABLE 7. TRAINING ON AND AWARENESS OF ICWA AMONG TRIBAL WORKERS

Respondent is aware of an IGA between a tribe & the state regarding 
ICWA implementation 56%

Tribe/state agreement is referenced in tribeÕs policy & procedure manual 27%

Tribe has written policy/protocol for matters involving children covered by ICWA 38%

State involves respondent in training on ICWA compliance 56%

Frequency of training:

Monthly 13%

A few times a year 27%

Yearly 33%

Other 27%

State workers have regular contact w/tribal social service programs 
regarding membership for children in state custody 80%

Believes ICWA and ASFA are incongruent 54%

Time frame for hearings allows tribes to be adequately involved 50%*

* p£.05, compared to state workers

ÒPermanency is defined differently by the tribe.

Adoption is not a real option for the [tribe].

Permanent guardianship is not always neces-

sary.Ó Finally, tribal workers were asked, ÒDo you

feel the time frame for hearings allows you to be

adequately involved in the cases?Ó Half (50%)

reported that the time frames for state court

hearings allowed time for the tribe to be ade-

quately involved in ICWA cases; this was signifi-

cantly fewer than the number of state workers

(p£ .05, c2 = 3.81) who indicated that the time

frames allowed them adequate time to be

involved.

tion, over three-quarters (80%) of tribal workers

indicated that state workers maintained regular

contact with tribal social service programs

regarding membership for children who were in

state custody.

When asked whether or not they considered

ICWA and ASFA to be incongruent, significantly

more tribal workers (54%, p£ .05, c2 = 3.86)

than state workers stated that the mandates of

ICWA and ASFA were incongruent. A tribal work-

er wrote, ÒArizona Model Court adapted their

court proceedings and time frames to meet

ASFA requirements,Ó while another worker noted,
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State attorneys. All 41 state attorneys reported

that they had received training on ICWA compli-

ance, and most (95%) had read ICWA (see Table

8). Two-thirds (66%) had read the BIA guidelines

for complying with ICWA, and 29% of the state

attorneys were aware of tribal/state intergovern-

mental agreements regarding the implementation

of ICWA.

State attorneys reported varying degrees of

familiarity with ICWA requirements. Specifically,

they indicated that they were somewhat to very

familiar with the definition of an Indian child under

ICWA ( XÐ = 2.85) and the definition of a child

custody proceeding under ICWA ( XÐ = 2.68).

State attorneys also reported being somewhat to

very familiar with the following: procedures for

identifying an Indian child ( XÐ = 2.54), require-

ments for tribal notification in involuntary pro-

ceedings ( XÐ = 2.83), preference for Indian care-

givers in out-of-home placements ( XÐ = 2.83),

transfer of an Indian child custody proceeding to

tribal court ( XÐ = 2.51), and procedures for

obtaining consent in voluntary out-of-home

placements ( XÐ = 2.54). Finally, nearly all (93%)

state attorneys reported being very familiar with

Òheightened evidentiary standards to establish

the need for out-of-home placement of an Indian

childÓ ( XÐ = 2.93) and with the use of Ò active

remedial and rehabilitative efforts to prevent the

breakup of the Indian family prior to an out-of-

home placementÓ ( XÐ = 2.93).

Less than half (41%) of state attorneys consid-

ered ICWAÕs requirements too restrictive. A state

attorney noted, ÒAll children, including Indian chil-

dren, deserve safety and permanency. ICWA dis-

courages that for Indian children and doesnÕt

equally protect them under the law,Ó while anoth-

er added, ÒÉ ICWA does not help Native

American families that are not affiliated members

of a tribe.Ó On the other hand, when state attor-

neys were asked, ÒDoes the state face any barri-

ers in promoting ICWA compliance?Ó almost

three-fourths (71%) indicated that the state faced

barriers in promoting ICWA compliance. One

state attorney wrote, ÒIn practice, the barriers are

attitudinal, not legal.Ó Another attorney added

that there was a Òlack of knowledge on what

ICWA requires, lack of resources, lack of partici-

pation by tribes, lack of qualified ICWA experts to

testify as to active efforts when no local social

worker is involved.Ó With regard to whether there

was any incongruence between ICWA and ASFA,

over half (51%) responded that the mandates of

ICWA and the mandates of ASFA were incongru-

ent. For example, a state attorney reported,

ÒUnder some circumstances, ICWA compliance

makes it more difficult to comply with ASFA.Ó 

Tribal attorneys. All but 1 (91%) of the 11 tribal

attorneys stated that they had read ICWA, and

just under two-thirds (64%) had read the BIA

guidelines for implementing ICWA (See Table 8).

Just over half (55%) indicated that they were
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TABLE 8. TRAINING ON AND AWARENESS OF ICWA AMONG ATTORNEYS AND JUDGES

STATE ATTORNEYS TRIBAL ATTORNEYS STATE JUDGES TRIBAL JUDGES 
(N=41) (N=11) (N=20) (N=7)

X
Ð 1,3

X
Ð 1,3

X
Ð 1,3

X
Ð 1,3

(SD) 2 % (SD) 2 % (SD) 2 % (SD) 2 %

Received training on ICWA compliance 100 F 95 F

Read ICWA 95 91 90 100

Read BIA guidelines for ICWA 66 64 50 43

Aware of tribal/state IGAs regarding ICWA 29 55 20 43

Believes ICWA is too restrictive/adequately 
protects Indian children & tribes 41 27 25 57

Familiar with the existing family exception 44 7 30 14
Familiarity with ICWA requirements, including:

Definition of an Indian child 2.85 2.80 2.65 2.57
(0.36) (0.42) (0.59) (0.53)

Definition of a child custody proceeding 2.68 2.70 2.50 2.33
(0.52) (0.48) (0.76) (0.52)

Procedures for identification of an 2.54 2.50 1.95 2.50
Indian child (0.50) (0.70) (0.94) (0.55)
Requirements for notification to 2.83 2.72 2.60 2.33
tribes in involuntary proceedings (0.38) (0.47) (0.68) (0.52)

Preference for Indian caregivers 2.83 2.91 2.80 2.83
in out-of-home placements (0.38) (0.30) (0.41) (0.40)

Transfer of child custody proceedings 2.51 2.82 2.40 2.83
to tribal court (0.78) (0.40) (0.99) (0.40)

Heightened evidentiary standards 
to establish need for out-of-home 2.93 2.45 2.75 2.17
placement (0.26) (0.93) (0.72) (0.75)

Use of remedial & rehabilitative
efforts to prevent breakup of the 
Indian family before out-of-home 2.93 2.36 2.85 2.33
placement (0.60) (0.81) (0.67) (0.82)

Procedures for obtaining consent in 2.54 2.18 1.95 2.33
voluntary out-of-home placements (0.60) (0.98) (1.19) (0.82)

Believes ICWA and ASFA are 
incongruent 51 55 40 0

F Question not asked.
1 X

Ð
= mean score or average

2 SD = standard deviation
3 Where 0=Not at all, 1=Vaguely, 2= Somewhat, and 3=Very
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aware of tribal/state intergovernmental agree-

ments regarding the implementation of ICWA. 

Tribal attorneys reported varying degrees of famil-

iarity with ICWA requirements. Specifically, they

indicated that they were somewhat to very famil-

iar with the definition of an Indian child under

ICWA ( XÐ = 2.80), definition of a child custody

proceeding under ICWA ( XÐ = 2.70), procedures

for identifying an Indian child ( XÐ = 2.50), require-

ments for tribal notification in involuntary pro-

ceedings ( XÐ = 2.72), preference for Indian care-

givers in out-of-home placements ( XÐ = 2.91), and

transfer of an Indian child custody proceeding to

tribal court ( XÐ = 2.82). Finally, tribal attorneys

reported being somewhat familiar with proce-

dures for obtaining consent in voluntary out-of-

home placements ( XÐ = 2.18) and somewhat to

very familiar with heightened evidentiary stan-

dards to establish the need for out-of-home

placement of an Indian child ( XÐ = 2.45) and with

the use of active remedial and rehabilitative

efforts to prevent the breakup of the Indian family

prior to an out-of-home placement ( XÐ = 2.36).

When asked whether ICWA does enough to pro-

tect the rights of Indian children and/or Indian

tribes, only 27% of tribal attorneys answered

Òyes.Ó For example, one attorney stated,

ÒEnforcement and compliance are issues that are

lacking within ICWA.Ó Regarding whether or not

there was any incongruence between ICWA and

ASFA, over half (55%) responded that the man-

dates of ICWA and the mandates of ASFA are

incongruent. A tribal attorney suggested, ÒOne

year is inadequate time for parents who have

substance/alcohol abuse issues to address and

complete a case plan, especially where parents

are unemployed.Ó Finally, 27% of tribal attorneys

indicated that the tribe faced barriers to interven-

ing in and accepting transfer of jurisdiction in

child custody proceedings involving American

Indian children. One tribal attorney noted,

ÒReunification with a parent is more likely in the

state,Ó while another added, ÒPrevalent reason is

that there is no placement option.Ó

State judges. Most of the 20 state judges sur-

veyed reported that they had received training on

compliance with ICWA (95%) and had read ICWA

(90%; see Table 8). Further, half (50%) had read

the BIA guidelines regarding the implementation

of ICWA, and four (20%) indicated that they were

aware of tribal/state intergovernmental agree-

ments regarding ICWA implementation.

State judges reported varying degrees of familiar-

ity with the requirements of ICWA. Specifically,

they indicated that they were somewhat to very

familiar with the definition of an Indian child under

ICWA ( XÐ = 2.65), the definition of a child custody

proceeding under ICWA ( XÐ = 2.50), requirements

for tribal notification in involuntary proceedings 

( XÐ = 2.60), preference for Indian caregivers in

out-of-home placementsÓ ( XÐ = 2.80), and trans-

fer of an Indian child custody proceeding to tribal
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traditional tribal events, spiritual/religious cus-

toms, and social activities were of average to

maximum importance ( XÐ = 2.76) for American

Indian children in out-of-home care. 

Tribal judges. All 7 tribal judges stated that they

had read ICWA, and 43% had read the BIA

guidelines regarding the implementation of ICWA

(see Table 8). Three (43%) judges indicated that

they were aware of tribal/state intergovernmental

agreements concerning ICWA when asked,

ÒHow familiar are you with the following ICWA

requirements?Ó Tribal judges also indicated vary-

ing degrees of familiarity with the requirements of

ICWA. Specifically, they indicated that they were

somewhat to very familiar with the definition of an

Indian child under ICWA ( XÐ = 2.57), the prefer-

ence for Indian caregivers in out-of-home place-

ments ( XÐ = 2.83), procedures for identifying an

Indian child ( XÐ = 2.50), and transfer of an Indian

child custody proceeding to tribal court

( XÐ = 2.83). Tribal judges reported being less

familiar but still somewhat to very familiar with

the following: requirements for tribal notification in

involuntary proceedings ( XÐ = 2.33), procedures

for obtaining consent in voluntary out-of-home

placements ( XÐ = 2.33), heightened evidentiary

standards to establish the need for out-of-home

placement of an Indian child ( XÐ = 2.17) and the

use of active remedial and rehabilitative efforts to

prevent the breakup of the Indian family prior to

an out-of-home placement ( XÐ = 2.33).

court ( XÐ = 2.40). State judges also reported

being somewhat familiar with procedures for

identifying an Indian child ( XÐ = 1.95) and proce-

dures for obtaining consent in voluntary out-of-

home placements ( XÐ = 1.95). Additionally, over

three-quarters of state judges reported being

somewhat to very familiar with heightened evi-

dentiary standards to establish the need for out-

of-home placement of an Indian child ( XÐ = 2.75)

and with the use of remedial and rehabilitative

efforts to prevent the breakup of the Indian family

prior to an out-of-home placement ( XÐ = 2.85). 

One-quarter (25%) of state judges reported that

ICWA was too restrictive, while 40% indicated

that the mandates of ICWA and the mandates of

ASFA were incongruent. For example, a state

judge noted, ÒI question the wisdom of allowing

the parents the authority to object, and thereby

prevent a transfer of jurisdiction of a case to tribal

court,Ó while another added, ÒASFA puts the best

interests of the child first and foremost. ICWA

only considers the best interest of the tribe.Ó

Judges were then asked to rate the level of

importance of three ICWA provisions. Learning

about or having knowledge about American

Indian family structure/culture for those who work

with American Indians was rated between aver-

age and maximum importance, as evidenced by

a mean score of 2.74. State judges also indicat-

ed that placement within reasonable proximity to

the childÕs family ( XÐ = 2.50) and participating in
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TABLE 9. IDENTIFICATION OF APPLICABILITY OF ICWA IN CASE RECORD REVIEWS (N=61)

Child was initially identified as potentially Indian when any public or 
state-licensed agency involved in child protection services or 
family support discovered info suggesting the child is Indian 72%

Evidence in the file regarding the initial determination that the 
child is Indian (includes a family history chart, tribal enrollment 
number, tribal ID card, certificate of Indian blood) 74%

MotherÕs identity known and Indian status explored 97%

FatherÕs identity known and Indian status explored 82%

Evidence in the file that the worker inquired of the childÕs suspected 
tribe(s) to determine if the child is a member or eligible for membership  92%

Type of inquiry [n=56]:

Letter 48%

Telephone call 52%

In-person contact 4%

Child was determined by their reputed tribe to be a member 
or eligible for membership and the biological child of a member 80%

Slightly less than half (43%) of tribal judges indi-

cated that ICWA does not do enough to protect

the rights of American Indian children and tribes.

One tribal judge suggested that ICWA Òshould be

amended to allocate funds for indigent tribes to

establish a foster care system.Ó No tribal judges

expressed the opinion that the mandates of

ICWA and the mandates of ASFA were incongru-

ent, and none believed that the tribe faced barri-

ers to intervening in and accepting transfer of

jurisdiction in child custody proceedings involving

American Indian children.

Identification and Initial
Application of ICWA

Case Record Review

Review of case records showed that almost

three-fourths (72%) of the 61 children were initial-

ly identified as potentially being American Indian

when a public or state-licensed agency involved

in child protection or family support services dis-

covered information indicating that the child was

Indian (see Table 9). The identity was known and

Indian heritage explored for both the mother

(97%) and father (82%) in almost all cases.

72



contact determination was the childÕs length of

residence on or near the reservation and the 

frequency of contact with the tribe.

For the 12 children determined to be ineligible for

tribal membership, a tribal response was docu-

mented in the DES case record in 67% of the

cases. The DES case record also documented

that the tribal response was incorporated in the

court record in 58% of the cases. Half (50%) of

the children who were found to be ineligible for

ICWA were so identified within 60 days.

Survey Respondents

State child welfare workers. State child welfare

workers re p o rted that the race/ethnicity of every

child, re g a rdless of the childÕs appearance, was

asked during an investigation most to all of the

time, as evidenced by a mean score of 3.29 (see

Table 10). Workers also indicated that the tribal

a ffiliation of American Indian children was asked,

and a social history of American Indian childre n

was completed within 60 days of intake in m o s t

t o all c a s e s ( XÐ = 3.55 and 3.40, re s p e c t i v e l y ) .

If the state had reason to believe that a child was

American Indian, state workers indicated that the

worker tried to determine the residence/domicile

of the child and consulted with family members

most to all of the time ( XÐ = 3.72 and 3.62,

respectively). Regarding American Indian chil-

dren, state workers reported that they contacted

The majority (92%) of case files included evi-

dence that the state inquired of the childÕs sus-

pected tribe to determine if the child was a mem-

ber or eligible for membership. Further, the state

frequently made initial inquiry to tribes in more

than one way; the most common methods

involved letters (48%) and/or telephone calls

(52%). Most tribes (85%) responded to this initial

inquiry, and, for the nine that did not respond,

the state made a determination in seven cases

that the child was not a ward of a tribal court.

The state contacted the BIA in one of the nine

cases in which the tribe did not respond to the

initial inquiry.

Forty-nine (80%) of the children reviewed were

ultimately determined by their tribes to be mem-

bers or eligible for membership. Over half (57%)

of the children were identified as being American

Indian within 30 days. Forty-five (74%) cases

contained evidence of the initial determination,

such as the childÕs tribal enrollment number, tribal

identification card, or certificate of Indian blood. 

Seven children (11%) were initially identified as

potential members of more than one tribe, and

five out of the seven cases contained documen-

tation that each potential tribe was notified and

allowed to participate or provide views on which

tribe should be designated as the childÕs tribe.

The state determined with which tribe the child

had more significant contacts in one of these

seven cases. The reason cited for the significant
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TABLE 10. IDENTIFICATION AMONG STATE WORKERS (N=78)

X
Ð 1,3

(SD)2

How often race/ethnicity of every child is asked in an investigation 3.29
(1.03)

For Indian children, how often tribal affiliation is asked in an investigation 3.55
(0.89)

How often the state completes a social history of an American Indian 
child within 60 days of intake 3.40

(0.89)

If state has reason to believe a child is Indian, how often does the worker do the following:

Try to determine the residence/domicile of the child 3.72
(0.55)

Consult with family members 3.62
(0.69)

Contact the Attorney GeneralÕs Office 3.70
(0.69)

Contact the childÕs tribe 3.75
(0.47)

Contact Indian social service agencies 3.39
(1.00)

Contact the BIA 2.67
(1.56)

1 X
Ð

= mean score or average
2 SD = standard deviation
3 Where 0=Never, 1=Occasionally, 2= About half of the time, 3=Most of the time, and 4=All of the time

the AGO ( XÐ = 3.70), the childÕs tribe ( XÐ = 3.75),

and Indian social service agencies ( XÐ= 3.39)

most to all of the time. In such cases, the BIA

was contacted less often ( XÐ = 2.67), with 13% of

state workers indicating that the BIA was never

contacted about American Indian children.

Tribal child welfare workers. Tribal child wel-

fare workers, when asked how often the state

notified the tribe before investigating allegations

of abuse or neglect of American Indian children

living off of the reservation or outside the jurisdic-

tion of the tribe, reported that this occurred

occasionally to about half of the time ( XÐ = 1.54;

see Table 11). 
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TABLE 11. IDENTIFICATION AMONG TRIBAL WORKERS (N=22)

X
Ð 1,3

(SD)2

How often the state notifies the tribe before investigating abuse/neglect of 
Indian children living off reservation/outside of tribal jurisdiction 1.54

(1.20)

How often the state completes a social history of an American Indian child 
within 60 days of intake 2.36

(1.21)

1 X
Ð

= mean score or average
2 SD = standard deviation
3 Where 0=Never, 1=Occasionally, 2= About half of the time, 3=Most of the time, and 4=All of the time
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State attorneys. State attorneys reported that

the state complied with proper procedures for

identifying American Indian children most to all of

the time ( XÐ = 3.34; see Table 12). 

Tribal attorneys. Tribal attorneys indicated that

the state complied with proper procedures for

identifying American Indian children slightly less

than most of the time ( XÐ = 2.89; see Table 12).

State judges. State judges responded that the

state complied with proper procedures for identi-

fying Indian children most to all of the time

( XÐ = 3.24; see Table 12).

Tribal judges. Tribal judges reported that the

state complied with proper procedures for identi-

fying Indian children most of the time ( XÐ = 3.00;

see Table 12). 

Focus Groups

Focus group participants agreed that communi-

cation between the state and tribes was essential

to the proper identification of Indian children.

Tribal representatives indicated a need for some

information that was not routinely collected by

DES workers, particularly more extensive lineage

and extended family information. Tribal represen-

tatives suggested that a copy of the childÕs birth

certificate would be helpful in this process.

Additionally, many tribes used Social Security

numbers as their tribal enrollment numbers, and

the state did not always have or provide this

number to the tribe when inquiring about a child.

Spelling names accurately was crucial to timely

identification, but this sometimes posed a 



TABLE 12. IDENTIFICATION, NOTICE, AND JURISDICTION AMONG ATTORNEYS AND JUDGES

STATE ATTORNEYS TRIBAL ATTORNEYS STATE JUDGES TRIBAL JUDGES 
(N=41) (N=11) (N=20) (N=7)

X
Ð 1,3

X
Ð 1,3

X
Ð 1,3

X
Ð1,3

(SD) 2 % (SD) 2 % (SD) 2 % (SD) 2 %

How often state complies with proper 3.34 2.89 3.24 3.00
procedures for identification (0.53) (0.93) (0.56) (0.63)

How often state complies with 
requirements for tribal notice in 3.61 3.11 3.42 2.83
involuntary proceedings (0.49) (0.78) (0.61) (0.41)

How often state complies with 
requirement to transfer child custody 3.00 2.89 3.13 3.17
proceedings to tribal court (1.24) (1.05) (1.19) (0.41)

How often tribes intervene 1.77 2.78 1.63 2.80
(0.93) (1.30) (0.96) (1.30)

How often tribes request transfer of 0.95 1.89 0.84 2.80
jurisdiction (0.31) (1.17) (0.90) (1.10)

How often state agrees to transfer of 2.94 3.00 2.00 3.60
jurisdiction (0.84) (0.92) (1.52) (0.55)

State considers good cause to deny
transfer of jurisdiction:

Tribe has no tribal court 78 F 55 43

Proceedings at an advanced stage 
when petition to transfer is received 46 F 35 14

Petitioner did not file promptly 
after receiving notice 22 F 35 14

Child over age 12 objects 49 F 45 29

Necessary evidence could not be 
presented in tribal court without undue 
hardship to parties or witnesses 41 F 45 29

Parents of child over age 5 unavailable 
& child has had little/no contact with tribe 19 F 30 43

Socioeconomic conditions & tribal 
social services &/or judicial systems 
inadequate to care for child 22 F 20 43

Other 22 F 25 0

F Question not asked.
1 X

Ð
= mean score or average

2 SD = standard deviation
3 Where 0=Never, 1=Occasionally, 2= About half of the time, 3=Most of the time, and 4=All of the time
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about the identification of Indian children often

provided more extensive information than that

provided by workers in Arizona. When this infor-

mation was relayed during one focus group, a

state judge requested that the tribe compile and

share a list of the information that other states

provided in order to enhance identification efforts

in Arizona.

Participants generally agreed that DES workers,

attorneys, and judges regularly addressed ques-

tions about Indian heritage. The Temporary

Custody Notice provided to parents when a child

is removed includes a question to trigger the

worker to ask about the childÕs Indian heritage.

They noted that current state law requires that

state judges ask the family at every hearing

whether or not the family has American Indian

ancestry.

Overall, participants believed that awareness of

and compliance on identification of American

Indian children has improved in the past several

years and that state representatives were gen-

uinely committed to ensuring ICWA compliance

in this area. Focus group participants stated that

the lack of training and knowledge about ICWA

sometimes resulted in confusion and even, at

times, fear among state workers. According to

focus group participants, investigative casework-

ers with the state seemed to have a better

understanding of ICWA than ongoing workers.

Turnover at DES and rotation of judges within the

challenge to state workers who were responsible

for gathering a large amount of information in a

short period of time. 

State workers expressed frustration with collect-

ing adequate and accurate information to provide

to tribes for purposes of identification. Parents

were sometimes unavailable, and family mem-

bers who were available often did not have or did

not share useful and correct information with

state workers and/or the state courts. This was

especially problematic with urbanized Indian fam-

ilies who did not have strong ties to the tribe.

The state representatives expressed concern

about slow response times from tribes. Tribal

representatives pointed out that such time lags

were due to the time-consuming process of

researching family lineage, identifying the childÕs

blood quantum, and, often, searching through

paper files. Most tribal enrollment or membership

records were not automated, and many tribes

were large and geographically widespread. Tribal

representatives suggested that more information

from the state could possibly decrease tribal

response time.

Local tribes in Arizona reported that they worked

well with DES and the state courts in identifying

Indian children belonging to their tribes, but the

state had more difficulty getting a response and

cooperation with out-of state tribes. On the other

hand, tribal representatives indicated that out-of-

state child welfare representatives who inquired
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TABLE 13. SERVICE OF NOTICE IN CASE RECORD REVIEWS (N=47)

Notice provided by registered mail, return receipt requested 89%

Notice provided by personal service 23%

Notice provided by telephone call 13%

Notice provided by other means 8%

Evidence in the file that a copy of each notice and proof of service 
was filed with the court 89%

court system also led to an influx of individuals

who did not understand and/or have experience

with ICWA. 

Notice

Case Record Review

As previously noted, 49 of the original 61 cases

were determined to be eligible for ICWA. Of

these 49, the identity or location of the parent

could not be determined in five cases. In two

cases, the petition was privately filed; therefore,

the state did not provide notice. Review of case

files showed that the state often provided notice

to tribes by multiple methods. Most frequently,

notice was provided by registered mail, return

receipt requested (89%; see Table 13). In 23% of

cases, notice was provided by personal service,

while phone calls were made 13% of the time.

Therefore, in all but one case, notice was provid-

ed to tribes either through registered mail or 

personal service. The case file contained evi-

dence that a copy of the notice and proof of

service was filed with the court in a majority

(89%) of cases. 

Although ICWA re q u i res notice, ICWA does not

outline re q u i rements for the content of such

notice. However, BIA guidelines do suggest spe-

cific information to be included in the notice. Case

re c o rd reviews showed that, for the most part ,

notices contained most of the information re c o m-

mended by the BIA (see Table 14), including the

c h i l d Õs name (94%); the childÕs tribal aff i l i a t i o n

(92%); a copy of the petition or other document

by which the proceeding was initiated (94%); the

p e t i t i o n e rÕs name and name and address of peti-

t i o n e rÕs attorney (94%); a statement of rights for

p a rents (92%) and/or tribe (94%) to intervene; a

statement that counsel will be appointed if the

p a rents are unable to aff o rd counsel (90%); loca-

tion, mailing address, and telephone number of

the court (94%); a statement of the rights of the

p a rents (92%) or the tribe (92%) to petition for

transfer to tribal court; information about potential

consequences of adjudication on future custodial

rights of the parents (90%); and a statement of
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Survey Respondents

State child welfare workers. State child wel-

fare workers indicated that information about the

childÕs family, extended family, and/or tribal affilia-

tion was given to the appropriate authorities to

provide notice to the tribe most to all of the time 

( XÐ = 3.63). Workers reported that the state 

confidentiality (90%), statement of the rights for

p a rents (90%) and/or the tribe (90%) to re q u e s t

and have additional time to pre p a re. Remaining

recommendations for content of the notice were

contained in fewer cases, including inform a t i o n

about the parentsÕ residence and domicile (65%)

and information about the time and place of the

p roceeding (78%). 
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TABLE 14. CONTENT OF NOTICE IN CASE RECORD REVIEWS (N=49)

EVIDENCE IN THE FILE THAT THE NOTICE CONTAINED: %

Name of the Indian child 94%

Indian childÕs tribal affiliation 92%

Copy of the petition, complaint, or other document by which the 
proceeding was initiated 94%

Name of the petitioner & name & address of petitionerÕs attorney 94%

Statement of the rights of the parents or Indian custodians to intervene 92%

Statement of the right of the tribe to intervene 94%

Statement that counsel will be appointed if the parents or Indian 
custodians are unable to afford counsel 90%

Location, mailing address, & telephone number of the court 94%

Statement of the right of the parents or Indian custodians to petition 
the state court to transfer the proceeding to the tribal court 92%

Statement of the right of the tribe to petition the state court to transfer 
the proceeding to the tribal court 92%

Information on the potential consequences of an adjudication on future 
custodial rights of the parents or Indian custodians 90%

Statement that tribal officials should keep confidential the information 
contained in the notice pertaining to the confidential child custody proceeding 90%

Statement of the right of the parents or Indian custodians to request & have
additional time to prepare for the proceedings 90%

Statement of the right of the tribe to request & have additional time to 
prepare for the proceedings 90%

Information about the parentsÕresidence and domicile 65%

Information about the time and place of the proceeding 78%



TABLE 15. WORKER REPORTS OF METHOD OF SERVICE OF NOTICE

STATE WORKERS (N=78) TRIBAL WORKERS (N=22)

Registered mail 45% 88%
Telephone call 47% 69%

In-person 13% 19%

Fax 26% 69%

Other 0% 19%

provided notice to the tribe in a variety of ways

(see Table 15). Almost half stated that notice was

provided by telephone call (47%) and/or regis-

tered mail (45%). Twenty (26%) indicated that

tribes were notified by fax, while 13% added that

tribes were notified in person.

Only 11 (14%) state workers responded to the

question regarding the notice, including informa-

tion about the child retaining rights to tribal mem-

bership, being provided to the BIA when an

American Indian child is adopted. Among those

11, workers indicated that such notice was sent

most of the time ( XÐ = 3.18).

Tribal child welfare workers. Tribal child wel-

fare workers reported that the state provided all

required information on the notice half to most of

the time ( XÐ = 2.27). Similarly, tribal workers indi-

cated that the state provided notice within the

time frame mandated by ICWA about half of the

time ( XÐ = 2.07). 

Tribal workers also indicated that the state used

multiple methods to provide notice to the tribe

(see Table 15). According to the workers, notice

was most commonly provided by registered mail

(88%), followed by telephone call (69%), fax

(69%), and/or personal service (19%). The pro-

portion of tribal workers compared to state work-

ers reporting that notice was provided by regis-

tered mail (p£.05, c2 =6.36) and by fax (p£.05,

c2 =8.10) was significantly higher. When the tribe

did not intervene in a case, tribal workers indicat-

ed that the tribe continued to receive notice of

subsequent state court hearings almost half of

the time ( XÐ = 1.92).

State attorneys. State attorneys reported that

the state complied with requirements for notifying

the childÕs tribe in involuntary child custody pro-

ceedings most to all of the time ( XÐ = 3.61; see

Table 12). 

Tribal attorneys. Tribal attorneys reported that

the state complied with requirements for notifying

the childÕs tribe in involuntary child custody pro-

ceedings most of the time ( XÐ = 3.11, p£.05, 
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Survey Respondents

State child welfare workers. According to

state child welfare workers, tribes intervened in

cases involving American Indian children occa-

sionally to half of the time ( XÐ = 1.57; see Table

16). When asked how often a tribal representa-

tive attended court hearings, state workers also

indicated that this happened about half of the

time ( XÐ = 2.10). 

State workers were then asked, ÒDo you consid-

er any of the following as Ôgood causeÕ to deny

transfer to tribal court?Ó Forty-five percent of

workers answered affirmatively to Òthe tribal sys-

tem lacks resources to meet the needs of the

family and child,Ó followed by Òthe child will not

receive necessary counseling or medical services

on the reservationÓ (41%), Òthe child is already

bonded with a non-Indian foster family living off

of the reservationÓ (27%), Òthe child does not

want to return to the reservationÓ (24%), Òthe

child has never lived on the reservationÓ (23%),

Òserious social and economic problems on the

reservationÓ (14%), and Òthe tribal court was not

as good as the state courtÓ (4%). 

Tribal child welfare workers. Tribal child wel-

fare workers reported that the tribe accepted

transfer of jurisdiction of cases from state court

occasionally to about half of the time ( XÐ = 1.60).

Significantly more than state workers, tribal work-

ers also noted that tribes intervened in child

t = 2.45; see Table 12), significantly less than

state attorneys.

State judges. State judges indicated that the

state complied with the requirements to notify

relevant tribes of involuntary child custody pro-

ceedings most to all of the time and to transfer

child custody proceedings to tribal court most of

the time ( XÐ = 3.42 and 3.13, respectively; see

Table 12). 

Tribal judges. Tribal judges reported that the

state complied with the requirement to notify rel-

evant tribes in involuntary child custody proceed-

ings slightly less than most of the time ( XÐ = 2.83;

see Table 12).

Jurisdiction and Request for
Transfer to Tribal Court

Case Record Review

In two cases, the tribe requested transfer of the

case to tribal court at some point in the pro c e e d-

ings. No tribe declined involvement in any case

(although one tribe did not respond to the notice).

In most cases (94%), the tribe maintained an

i n t e rest either through formal legal intervention or

t h rough continued involvement in the case with-

out formal legal intervention (i.e., interested part y

s t a t u s ) .2 3 After receiving notice, the tribe form a l l y

i n t e rvened in 27 (55%) cases, while no pare n t s

filed formal (legal) motions to interv e n e .2 4
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TABLE 16. WORKER REPORTS REGARDING JURISDICTION

STATE WORKERS TRIBAL WORKERS
(N=78) (N=16)

X
Ð 1,3

X
Ð 1,3

(SD)2 % (SD)2 %

How often the tribe intervenes 1.57 2.81
(1.09) (1.28)

State considers good cause to deny transfer of 
jurisdiction:

Lack of resources within tribal system 
to meet needs of child & family 45 63

Child wonÕt receive necessary counseling/
medical services on reservation 41 56

Child already bonded with non-Indian 
foster family off reservation 27 50

Child does not want to return to the 
reservation 24 56

Child never lived on reservation 23 44

Reservation has serious social & 
economic problems 14 25

Tribal court is not as good as state court 4 25

1 X
Ð

= mean score or average
2 SD = standard deviation
3 Where 0=Never, 1=Occasionally, 2= About half of the time, 3=Most of the time, and 4=All of the time

custody cases in state court about half to most

of the time, as evidenced by a mean of 2.81 

(SD =1.28; p£..001, c2 = -3.71, see Table 16). 

Tribal workers were also asked, ÒDoes the state

consider any of the following as Ôgood causeÕ to

deny transfer to tribal court?Ó Sixty-three percent

of workers answered affirmatively to the state

considering Òthere is a lack of resources within

the tribal system to meet the needs of the child

and family,Ó as good cause to deny transfer, fol-

lowed by Òthe Indian child does not wish to go

back to the reservationÓ (56%), Òthe child will not

receive necessary counseling or medical services

on the reservationÓ (56%), Òthe child is already

bonded with a non-Indian foster family living off

of the reservationÓ (50%), Òthe child had never

lived on a reservationÓ (44%), Òtribal court was

not as good as state courtÓ (25%), and Òserious
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services and/or judicial systems were inadequate

to care for the child (22%); and the parents of a

child over age 5 were unavailable, and the child

had little or no contact with the tribe (19%).

Tribal attorneys. Tribal attorneys indicated that

the state complied with requirements to transfer

child custody proceedings to tribal court slightly

less than most of the time ( XÐ = 2.89), while the

tribe accepted transfer slightly less than half of

the time ( XÐ = 1.89; see Table 12). When asked

how often the tribe intervened in child custody

proceedings in state court, attorneys indicated

that the tribe intervened half to most of the time 

( XÐ = 2.78, p£.01, t= -2.66), significantly more

than state attorneys. In addition, tribal attorneys

reported that the tribe requested transfer of juris-

diction slightly less than half of the time 

( XÐ = 1.89, p£.05, t= -2.39), significantly more

often than state attorneys. Tribal attorneys also

reported that the state agreed to transfer jurisdic-

tion to tribal court most of the time ( XÐ = 3.00).

State judges. State judges indicated that tribes

intervened occasionally to about half of the time 

( XÐ = 1.63) in custody proceedings and that tribes

requested transfer of jurisdiction from state to

tribal court less than occasionally ( XÐ = 0.84; see

Table 12). For tribes that did request transfer of

jurisdiction, state judges reported that the state

agreed to transfer jurisdiction about half of the

time ( XÐ = 2.00). 

social and economic problems on the reserva-

tionÓ (25%). In comparison to state workers, sig-

nificantly more tribal workers reported that good

cause reasons to deny transfer are the child not

wanting to return to the reservation (p£.05, 

c2 = 3.80) as well as tribal court not being as

good as state court (p£.01, c2 = 7.04).

State attorneys. State attorneys reported that

the state complied with requirements to transfer

child custody proceedings to tribal court most of

the time ( XÐ = 3.00; see Table 12). When asked

how often tribes intervened in child custody pro-

ceedings in state court, attorneys responded that

the tribe intervened occasionally to about half of

the time ( XÐ = 1.77). Additionally, state attorneys

reported that tribes requested transfer of jurisdic-

tion only occasionally ( XÐ = 0.95) and that the

state agreed to transfer jurisdiction to tribal court

most of the time ( XÐ = 2.94).

With regard to good cause reasons to deny

transfer of jurisdiction to tribal court, 78% of

state attorneys indicated that a tribe not having a

tribal court was a good cause to deny transfer,

followed by a child over age 12 objecting (49%);

the proceedings being at an advanced stage

when the petition to transfer was received (46%);

the inability to present necessary evidence in trib-

al court without undue hardship to parties or wit-

nesses (41%); the petitioner did not file the

request promptly after receiving notice (22%); the

socioeconomic conditions and tribal social 
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With regard to good cause to deny transfer from

state to tribal court, roughly half of the state

judges cited the lack of a tribal court as good

cause to deny transfer (55%), followed by the

objection of a child over age 12 (45%), and the

inability to present necessary evidence in tribal

court without undue hardship to the parties or

witness (45%). Just over one-third (35%) indicat-

ed that the proceedings being at an advanced

stage when the petition to transfer was received

and the petitioner not filing promptly after receiv-

ing notice were good causes. Additionally, 30%

indicated that good cause to deny transfer

included the unavailability of the parents of a

child under age 5 who had little or no contact

with the tribe, while 20% cited the inadequacy of

socioeconomic conditions and tribal social serv-

ices and/or judicial systems to care for the child.

Tribal judges. Tribal judges indicated that the

state complied with the requirement to transfer

proceedings to tribal court most of the time 

( XÐ = 3.17; see Table 12). Reports of the frequen-

cy of tribal intervention varied among judges. Two

(29%) tribal judges indicated that the tribe inter-

vened all of the time, one (14%) judge reported

that the tribe intervened most of the time, one

indicated intervention about half of the time, and

one judge indicated that the tribe intervened

occasionally. Tribal judges reported that the tribe

requested transfer of jurisdiction of child custody

proceedings to tribal court about half to most of

the time ( XÐ = 2.80) and indicated that the state

agreed to transfer of jurisdiction most to all of the

time ( XÐ = 3.60).

With regard to good cause to deny transfer of

jurisdiction to tribal court, 43% of tribal judges

indicated that the lack of a tribal court was good

cause. Two judges cited the objection of a child

over age 12 as good cause, as well as the inabil-

ity to present evidence in tribal court without

undue hardship to parties or witnesses. One

judge indicated that good cause was that the

proceedings were at an advanced stage when

the petition to transfer is received, and the peti-

tioner did not file promptly upon receiving notice.

Almost half (43%) said that good causes includ-

ed the unavailability of parents for a child under

age 5 who has had little to no tribal contact or

the inadequacy of socioeconomic conditions and

tribal social service and/or judicial systems to

care for the child.

Focus Groups

State representatives reported that they support-

ed and encouraged transferring ICWA cases to

tribal courts. One state attorney expressed the

opinion that transfer of jurisdiction on all cases

involving Indian children would be best for the

children. According to the state representatives,

the state rarely objected to transfer. Such objec-

tions usually occurred only when a child had
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The unavailability of tribal placement options,

whether for special needs children or those with-

out such needs, was another major reason that

tribes did not intervene. Participants indicated

that tribes usually did not take jurisdiction unless

they had a permanent placement arranged.

Other reasons cited by tribal representatives for

tribes not taking jurisdiction included support for

the stateÕs efforts to reunify the family, resolution

of the case in state court, and distance of the

tribe from the familyÕs residence. Tribal represen-

tatives also pointed out that, when the tribe did

not take jurisdiction, greater effort was put into

reunification and service provision because both

the state and the tribe were working on this

endeavor.

Procedural Requirements for
Proceedings in State Court

Case Record Review

Involuntary foster care placement. Forty-eight

(98%) of the 49 cases involved involuntary foster

care placement (see Table 17). Of these 48

cases, evidence in the file showed that the party

petitioning the state for foster care placement

demonstrated active efforts25 to provide remedial

services and rehabilitative programs designed to

prevent the breakup of the Indian family in 94%

of cases. Of the 48 cases, 39 (81%) contained a

court finding that active efforts had failed. Further,

been in a placement for a long time and the tribe

wanted to change the childÕs placement. State

representatives voiced concern about tribes tak-

ing jurisdiction in later stages of a case. From the

state perspective, transfer and/or tribal interven-

tion would be preferable earlier in cases rather

than later, due to concerns about permanency

for children.

While state representatives reported that they

generally support and encourage transfer of

cases to tribal courts, both state and tribal repre-

sentatives indicated that tribes often did not take

jurisdiction. Tribal representatives reported that

the tribe did not take jurisdiction for a number of

reasons. The most common reason was that the

child had special needs, and the tribe did not

have adequate resources to meet those needs.

Specific special needs for which tribes often

lacked resources included serious

behavioral/emotional issues requiring substantial

therapeutic services and extensive, long-term

medical problems requiring specialized care. In

addition to the lack of service resources to meet

these needs, tribes often had difficulty finding

placements for children with special needs. Both

tribal and state representatives agreed that the

state had better access to resources and place-

ment options for special needs children, and

both agreed that an active effort to locate and

license appropriate Indian foster homes was

needed.
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the state frequently made use of American Indian

resources when making active efforts to provide

remedial services and rehabilitative programs to

prevent familial breakup. In the 48 involuntary

foster care cases, the file contained documenta-

tion that active efforts involved the use of the

childÕs tribe (93%), extended family (80%), Indian

social service agencies (39%), and individual

Indian caregivers (2%).

In 43 (90%) of the 48 cases, the case file con-

tained documentation of a court finding of clear

and convincing evidence that the continued cus-

tody of the child by the parent or Indian custodi-

an was likely to result in serious physical and

emotional harm to the child. This finding of clear

and convincing evidence was supported by the

use of qualified expert witness testimony in 34

(79%) of the 43 cases with such a finding. The
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TABLE 17. INVOLUNTARY FOSTER CARE PLACEMENTS IN CASE RECORD REVIEWS

Case involves involuntary foster care placement (n=49) 98%

Party petitioning the state court for foster care placement demonstrated 
Òactive effortsÓhave been made to provide remedial & rehabilitative programs 
designed to prevent the breakup of the Indian family  (n=48) 94%

Documentation that active efforts have failed (n=48) 81%

Active efforts made use of: (n=41)
(may have used >1)

Extended family 80%

ChildÕs tribe 93%

Indian social service agencies 39%

Individual Indian caregivers 2%

Documented court finding of clear & convincing evidence that the 
continued custody of the child by the parent or Indian custodian is 
likely to result in serious physical & emotional harm to the child (n=48) 90%

Finding of clear & convincing evidence was supported by use of qualified 
expert witness testimony (n=43) 79%

Type of qualified expert witness (n=34):

Member of childÕs tribe recognized by the tribal community as 
knowledgeable in tribal customs as they pertain to family 
organization & child-rearing practices 56%

Professional person having substantial education 
& experience in the area of his or her specialty 26%

Other 18%



TABLE 18. INVOLUNTARY TERMINATION OF PARENTAL RIGHTS

Case involves involuntary TPR (n=49) 39%

Party petitioning the state court for TPR demonstrated Òactive effortsÓ
have been made to provide remedial & rehabilitative programs designed 
to prevent the breakup of the Indian family (n=19) 95%

Documentation that active efforts have failed (n=19) 89%

Active efforts made use of (n=18):
(may have used >1)

Extended family 44%

ChildÕs tribe 78%

Indian social service agencies 28%

Documented court finding beyond a reasonable doubt that the continued 
custody of the child by the parent or Indian custodian is likely to result in 
serious physical & emotional harm to the child (n=19) 89%

Finding beyond a reasonable doubt was supported by use of qualified 
expert witness testimony (n=17) 100%

Type of qualified expert witness (n=17):
(may have used >1 type)

Member of childÕs tribe recognized by the tribal community as 
knowledgeable in tribal customs as they pertain to family 
organization & child-rearing practices 59%

Lay expert having substantial experience in the delivery of child & 
family services to Indians & extensive knowledge of prevailing social 
and cultural standards & child-rearing practices in childÕs tribe 18%

Professional person having substantial education & experience in 
the area of his or her specialty 29%

Other 18%

the area of his or her specialty as a qualified

expert witness.

Involuntary termination of parental rights.

Nineteen cases (39%) involved involuntary TPR

(see Table 18). In 18 (95%) of these cases, evi-

dence in the file showed that the party petitioning

qualified expert witness in 19 (56%) of the cases

was a member of the childÕs tribe who was rec-

ognized by the tribal community as being knowl-

edgeable in tribal customs as they pertain to

family organization and child-rearing practices.

Nine (26%) cases involved a professional person

having substantial education and experience in
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the state court for TPR demonstrated active

efforts to provide remedial services and rehabili-

tative programs to prevent the breakup of the

Indian family. Further, the case file included docu-

mentation of a court finding that active efforts

failed in 16 (89%) of the involuntary TPR cases.

In a majority of cases, multiple American Indian

resources were used by the state to demonstrate

active efforts. These resources included the

childÕs tribe in 14 (78%) cases, extended family in

eight (44%) cases, and Indian social service

agencies in five (28%) cases.

In 17 (89%) of the 19 cases, the case file includ-

ed documentation that the state court made a

finding beyond a reasonable doubt that the con-

tinued custody of the child by the parent or

Indian custodian was likely to result in serious

physical and emotional harm to the child. This

finding was supported by the testimony of a

qualified expert witness in all cases. Types of

qualified expert witnesses used included a mem-

ber of the childÕs tribe who was recognized by

the tribal community as knowledgeable in tribal

customs as they pertain to family organization

and child-rearing practices (59%), a professional

person having substantial education and experi-

ence in the area of his/her specialty (29%), a lay

expert having substantial experience in the deliv-

ery of family and childrenÕs services to American

Indians and extensive knowledge of prevailing

social and cultural standards and child-rearing

practices in the childÕs tribe (18%), or another

individual deemed by the state court to be a

qualified expert witness for purposes of ICWA

testimony (18%). 

Voluntary termination of parental rights.

Reviews of case records revealed that seven

cases (14%) included voluntary TPR. In all seven

cases, the child was over 10 days old, and

parental consent was given in writing and record-

ed before a judge. The written consent included

the signature of the Indian parent/custodian and

included the childÕs name and date of birth in five

of the seven cases. The name of the childÕs tribe

was included in the written consent in four

cases, while the consent was accompanied by a

judgeÕs certificate ensuring that the terms and

consequences of the consent were explained in

a language understood by the parent or Indian

custodian in five cases. Two cases involved

unwed fathers who sought to acknowledge or

establish paternity. Consent for voluntary TPR

was not obtained by both parents in any case,

and the non-consenting parentÕs rights were

terminated involuntarily in all seven cases.

Foster care/pre-adoptive placement. Forty-

eight cases involved a foster care and/or pre-

adoptive placement of an American Indian child

(see Table 19). The file contained documentation

that most (92%) of these children were placed in

the least restrictive setting available, and a major-

ity (83%) were placed within reasonable proximity
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TABLE 19. FOSTER CARE/PRE-ADOPTIVE PLACEMENTS

Case involves foster or pre-adoptive placement of an Indian child (n=49) 98%

Child placed in the least restrictive setting available  (n=48) 92%

Child has special needs (n=48) 48%

For child w/ special needs, evidence that special needs were met (n=23) 83%

Child placed in reasonable proximity of his or her permanent home (n=48) 83%

Child placed within preferences set out by ICWA (n=48) 83%

Placement type: (n=40)

Member of childÕs extended family 55%

Indian foster home licensed, approved, or specified by childÕs tribe 13%

Other foster home licensed, approved, or specified by childÕs tribe 5%

Institution approved by tribe to meet childÕs special needs 3%

Placement preference established by resolution w/ the childÕs tribe 33%

Other 3%

Evidence the state is maintaining a record of the childÕs foster care 
placement (n=48) 96%

For record of childÕs foster care placement, documentation contains a 
description of efforts to comply w/ICWA order of placement preference (n=48) 90%

40 children were placed with a member of their

extended family. About one-third (33%) were in a

placement established by resolution with the

childÕs tribe, while 13% were placed in an Indian

foster home that was licensed, approved, or

specified by the childÕs tribe. Ninety percent of

case files involving placement contained docu-

mentation describing efforts to comply with the

ICWA order of placement preference.

For the eight children not placed within the

to their permanent homes. Of the 48 children in

foster care/pre-adoptive placements, documen-

tation in the case files revealed that 23 (48%) had

identified special needs, and case files contained

evidence that these special needs were met for

19 (83%) of these 23 children.

Of the 48 cases involving children who were

placed in foster care and/or pre-adoptive place-

ments, 40 (83%) were placed within the prefer-

ences set out by ICWA. Over half (55%) of these
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TABLE 20. EMERGENCY REMOVALS IN CASE RECORD REVIEWS

Case involves an emergency removal (n=49) 84%

Racial/ethnic status of child immediately determined (n=41) 88%

Name of the tribe/band determined (n=36) 100%

Determined that the child was not residing or domiciled on the reservation 
of a tribe that has jurisdiction (n=36) 86%

Determined & documented that the child was in danger of imminent 
physical damage or harm (n=41) 85%

Emergency custody terminated when removal was not longer necessary
to prevent imminent physical damage or harm (n=41) 2%

Agency expeditiously initiated child custody proceedings (n=41) 98%

placement preferences outlined by ICWA, five

(62%) of the case files included documentation of

a court finding of good cause to deviate from the

placement preferences. In each of these five

cases, the unavailability of suitable families for

placement was identified as the reason for good

cause to deviate. Diligent searches, including

contact with the childÕs tribal social service pro-

gram, were completed in all five of these cases.

Emergency removal. Forty-one cases included

an emergency removal from the childÕs home

(see Table 20). The race/ethnicity and tribal affilia-

tion of the child was immediately determined in

36 (88%) of these 41 cases. A determination was

made in over three-fourths (86%) of these cases

that the child was not residing or domiciled on

the reservation of a tribe that had jurisdiction.

That the child was in danger of imminent physical

damage or harm was determined and docu-

mented in 85% of emergency removals.

Emergency custody was terminated in one case

when removal was no longer necessary to pre-

vent imminent physical damage or harm, and

DES expeditiously initiated child custody pro-

ceedings in the remaining 40 cases. 

Survey Respondents

State child welfare workers. When asked how

often a qualified expert witness was used to

determine out-of-home placements of American

Indian children, state child welfare workers

reported that an expert witness was used about

half of the time ( XÐ = 1.96; see Table 21). In terms

of case planning and management, state work-

ers reported that the tribe was invited to partici-

pate in staffing and case plans most to all of the
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TABLE 21. WORKER REPORTS OF STATE COURT PROCEDURES

STATE WORKERS (N=78) TRIBAL WORKERS (N=22)

X
Ð1,3

X
Ð 1,3

(SD)2 % (SD)2 %

How often the state uses qualified expert
witnesses to determine out-of-home 1.96 1.91
placements for Indian children (1.53) (1.56)

How often the tribe is invited to participate 3.30 2.67
in staffings, case plans, etc. (1.15) (1.18)

How often the parent is invited to participate 3.78 2.00
in developing the case plan (0.42) (1.22)

State applies active efforts to prevent breakup 
of Indian families 77 75

State applies a different standard for active
vs. reasonable efforts 49 23

1 X
Ð

= mean score or average
2 SD = standard deviation
3 Where 0=Never, 1=Occasionally, 2= About half of the time, 3=Most of the time, and 4=All of the time

that Òactive is an ongoing process. Reasonable

efforts stop at some point.Ó State workers report-

ed using a variety of resources to ensure that

active efforts were applied for American Indian

families. Such resources included using the

childÕs tribe between most to all of the time 

( XÐ = 3.36), extended family most to all of the time

( XÐ = 3.43), Indian social service agencies slightly

more than most of the time ( XÐ = 3.21), and

Indian caregivers half to most of the time 

( XÐ = 2.44; see Table 22).

time ( XÐ = 3.30). State workers also reported that

tribal or Indian community resources were identi-

fied in case plans for American Indian families

slightly less than most of the time ( XÐ = 2.89). 

More than two-thirds (77%) of state workers

reported that the state applied active efforts to

prevent the breakup of the Indian family 26, but

only half (49%) indicated that the state applied a

different standard for active efforts as compared

to reasonable efforts. One state worker explained
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Tribal child welfare workers. Tribal child wel-

fare workers reported that the state used quali-

fied expert witnesses to determine the need for

out-of-home placement of American Indians

about half of the time ( XÐ = 1.91), with 33% of

tribal workers indicating that the state never used

qualified expert witnesses (See Table 21).

Reports of using expert witnesses varied widely

among tribal workers. According to workers,

expert witnesses from the workerÕs tribe were

used to determine need for placement of the

tribeÕs children about half to most of the time 

( XÐ = 2.21). 

Tribal workers stated that the tribe was invited to

participate in staffings about half to most of the

time and that parents were involved in develop-

ing case plans about half of the time ( XÐ = 2.67

and 2.00, respectively). Compared to state work-

ers, tribal workers reported that parents were

invited less often (p £ .01, t = 5.51). This finding

was statistically significant. According to tribal

workers, the state used tribal or Indian communi-

ty resources for American Indian families less

than half of the time ( XÐ = 1.83). 

Three-quarters (75%) of tribal workers reported

that the state applied active efforts to prevent the

breakup of Indian families. Significantly fewer

(23%, p £ .001, c2 = 7.70) believed that the

state applied a different standard for active

efforts as compared to reasonable efforts. For

example, a tribal worker stated, ÒI donÕt believe

the state has any definition of active efforts at this

92

TABLE 22. STATE WORKER REPORTS OF FREQUENCY OF USE FOR INDIAN RESOURCES TO

ENSURE ACTIVE EFFORTS

X
Ð 1,3

(SD) 2

Extended family 3.43
(0.76)

Tribe 3.36
(0.82)

Indian social service agencies 3.21
(1.04)

Indian caregivers 2.44
(1.46)

1 X
Ð

= mean score or average
2 SD = standard deviation
3 Where 0=Never, 1=Occasionally, 2= About half of the time, 3=Most of the time, and 4=All of the time



TABLE 23. ATTORNEY AND JUDGE REPORTS OF PROCEDURES IN STATE COURTS

STATE ATTORNEYS TRIBAL ATTORNEYS STATE JUDGES TRIBAL JUDGES 
(N=41) (N=11) (N=20) (N=7)

X
Ð 1,3

X
Ð 1,3

X
Ð 1,3

X
Ð 1,3

(SD) 2 % (SD) 2 % (SD) 2 % (SD) 2 %

How often state complies with 
preference for Indian caregivers 3.20 2.22 3.05 2.83
in out-of-home placement (0.64) (1.39) (0.85) (0.98)

How often state complies with  
heightened evidentiary standards  3.83 2.78 3.83 3.00
for involuntary out-of-home placement (0.44) (1.64) (0.38) (0.63)

How often state complies with active
remedial & rehabilitative efforts before 3.59 2.22 3.39 2.67
out-of-home placement (0.59) (1.48) (0.70) (0.52)

How often state complies with 
procedures for consent in voluntary 3.51 2.33 3.69 2.50
out-of-home placement (0.51) (1.50) (0.48) (1.38)

How often state uses qualified 
expert witnesses for out-of-home 3.53 2.50 2.89 3.50
placement (0.78) (1.06) (1.41) (0.58)

How often the existing family 0.23 0.88 0.64 2.00
exception is applied (0.57) (0.99) (1.21) (1.73)

Active efforts are different from 
reasonable efforts 85 36 70 14

1 X
Ð

= mean score or average
2 SD = standard deviation
3 Where 0=Never, 1=Occasionally, 2= About half of the time, 3=Most of the time, and 4=All of the time

American Indian children most to all of the time 

( XÐ = 3.20; see Table 23). State attorneys also

indicated that the state complied with the

requirement for heightened evidentiary standards

for involuntary out-of-home placements and

applied active remedial and rehabilitative efforts

before placing an American Indian child out-of-

home most to all of the time ( XÐ = 3.83). With

time to delineate it from reasonable efforts.

Decision often seems subjective.Ó Finally, tribal

workers reported that state workers followed

through with referrals to ensure active efforts

about half to most of the time ( XÐ = 2.21). 

State attorneys. State attorneys reported that

the state complied with the preference for Indian

caregivers in out-of-home placements of
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regard to voluntary out-of-home placement, state

attorneys reported that the state complied with

procedures for obtaining consent most to all of

the time ( XÐ = 3.51). Finally, attorneys indicated

that qualified expert witnesses were used to

determine the need for the out-of-home place-

ment of American Indian children most to all of

the time ( XÐ = 3.53) and that the existing family

exception27 was almost never applied in child

custody proceedings in state court ( XÐ = 0.23).

The majority (85%) of state attorneys believed

that active efforts were different from reasonable

efforts. One attorney stated, ÒActive efforts are

more proactive and of a higher standard than

reasonable,Ó while another added, ÒActive efforts

place a higher obligation on the state to provide

more/better services.Ó 

Tribal attorneys. With regard to how often the

state complied with the ICWA preference for

Indian caregivers in out-of-home placements,

tribal attorneys reported that the state did this a

about half to most of the time ( XÐ = 2.22; see

Table 23). Tribal attorneys indicated that the state

complied with the requirement for heightened

evidentiary standards for involuntary out-of-home

placements half to most of the time ( XÐ = 2.78).

Regarding how often the state complied with

providing active remedial and rehabilitative efforts

prior to the out-of-home placement of an Indian

child, attorneys indicated that this occurred

about half to most of the time ( XÐ = 2.22), signifi-

cantly less than reported by state attorneys 

(p £ .05, t = 2.71). Only five (45%) attorneys

responded to the question regarding the stateÕs

compliance with procedures for obtaining con-

sent in voluntary placements, and three of these

five attorneys reported that such procedures

were followed all of the time. Tribal attorneys indi-

cated that the state never to occasionally

( XÐ = 0.88) applied the existing family exception in

cases involving Indian children.

Tribal attorneys reported that the state used

qualified expert witnesses to determine the need

for out-of-home placement between half and

most of the time ( XÐ = 2.50), significantly less than

reported by state attorneys (p £ .05, t = 3.17).

Just under two-thirds (64%) indicated that their

tribes used their own expert witnesses in state

court hearings involving the tribeÕs children.

When asked whether active efforts were different

from reasonable efforts, significantly fewer tribal

attorneys (36%, p £ .01, c2 = 7.42) stated that

they were different. One tribal attorney noted,

ÒArizona has similar ÔactiveÕ requirements for any

case,Ó while another added that active efforts

required Òmore Ôhands onÕ casework as opposed

to simply referring the family to providers.Ó

State judges. State judges reported that the

state complied with ICWAÕs preference for Indian

caregivers in out-of-home placements of

American Indian children most of the time 

( XÐ = 3.05; see Table 23). State judges also
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heightened evidentiary standards for involuntary

out-of-home placements of American Indian chil-

dren most of the time ( XÐ = 3.00) and with the

application of active remedial and rehabilitative

efforts to prevent the breakup of an Indian family

prior to placement half to most of the time (2.67).

Regarding voluntary out-of-home placements,

tribal judges reported that the state complied

with procedures for obtaining consent about half

to most of the time ( XÐ = 2.50). Tribal judges also

indicated that the state used qualified expert wit-

nesses to determine the need for out-of-home

placements most to all of the time ( XÐ = 3.50).

Although only three of the seven tribal judges

responded to the question concerning the appli-

cation of the existing family exception to ICWA,

two of these three reported that this exception

was applied most of the time. Finally, only one

tribal judge suggested that active efforts were dif-

ferent from reasonable efforts. This judge noted,

ÒWhen a tribal social worker is available, the

efforts are more active.Ó 

Focus Groups

Focus group participants re p o rted that the tribe

was considered a service team member when a

child was identified as a tribal member, and, as

such, the tribe received all information available

about the childÕs case. They also indicated that

state workers were re q u i red to have monthly con-

tact with all service team members, and tribes

reported that the state complied with heightened

evidentiary standards for involuntary out-of-home

placements most to all of the time ( XÐ = 3.83),

provided active remedial and rehabilitative efforts

to prevent the breakup of an Indian family prior to

an out-of-home placement most to all of the time

( XÐ = 3.39), and complied with procedures for

obtaining consent in voluntary placements most

to all of the time ( XÐ = 3.69). Regarding state

compliance with the use of qualified expert wit-

nesses to determine the need for out-of-home

placements for Indian children, state judges indi-

cated that the state used expert witnesses slight-

ly less than most of the time ( XÐ = 2.89). Although

only 11 (55%) state judges responded to the

question regarding the frequency with which the

existing family exception was applied to proceed-

ings otherwise covered by ICWA, seven (64%) of

the 11 respondents indicated that this exception

was never applied.

Seventy percent of state judges suggested that

active efforts were different from reasonable

efforts. For example, one state judge noted,

ÒReasonable includes attempts and best

attempts; active requires something more

tangible than an attempt.Ó 

Tribal judges. Tribal judges indicated that the

state complied with ICWAÕs preference for Indian

caregivers in out-of-home placements half to

most of the time ( XÐ = 2.83; see Table 23). They

also indicated that the state complied with
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w e re involved with court hearings and staff i n g s .

Tribal re p resentatives re p o rted that they re c e i v e d

i n f o rmation from the state even without re q u e s t-

ing it. However, the state was often confused

about which tribal re p resentative was supposed

to receive information about the childÕs case.

Participants indicated that lack of communication

and understanding had led to some confusion

when cases remained in state court. State repre-

sentatives suggested that testimony or informa-

tion about the reasons for the tribeÕs recommen-

dations in court would be helpful. Tribal represen-

tatives explained that the cultural beliefs of some

tribes prevented discussing tribal culture in a

courtroom because the members of the tribe did

not want a judge to rule on the validity of their

cultural concerns. Another concern was that,

while the state often preferred severance and

adoption for children in order to ensure that the

child would be eligible for adoption subsidy

funds, many tribes did not support severance of

parental rights and adoption. One tribal represen-

tative explained that his tribe, like others, had no

word for adoption in their tribal language. This

participant went on to say, ÒAdoption for most

Indians is only for someone the family knows and

maintains all of the childÕs connections to the

family and tribe.Ó

Participants were greatly divided in terms of opin-

ions about the active efforts mandate of ICWA.

While some expressed the view that active efforts

represented a higher standard than the reason-

able efforts required by ASFA on all child welfare

cases, others believed that the terms were Òdif-

ferent ways of saying the same thing.Ó One state

representative pointed out that no federal

requirement for reasonable efforts existed for any

case when ICWA was enacted, and this require-

ment was subsequently mandated for all non-

ICWA cases.

On the other hand, several participants believed

that active efforts required a different, possibly

higher, legal standard and level of proof. One

state worker described active efforts as Òtrue

social work,Ó giving the examples that Òproviding

a referral for services would be a reasonable

effort, but driving the family to the service

provider to access services would be an active

effort.Ó Several participants indicated that active

efforts may have a cultural component and that

ÒAngloÓ services may not be appropriate for

Indians, especially non-urbanized Indian families.

Tribal representatives stated that the tribe

focused on the extended family while the state

focused on the nuclear family in terms of active

efforts to prevent the breakup of the family. When

testifying about active efforts, qualified expert wit-

nesses considered whether or not tribal and

familial placement had been fully pursued. 

Most participants agreed that both the concept

of active efforts and the idea of reasonable efforts

were not clearly defined. Participants in one

96



representative expressed the opinion that one

purpose of ICWA was to make voluntary dis-

placement of Indian children more difficult.

In one focus group, questions were raised as to

whether or not tribes must be notified for volun-

tary adoptions if the parent did not want the tribe

to know about the placement. According to par-

ticipants, state courts in some areas of the state

did not require that the tribe be notified if the par-

ents object to notification. Tribal representatives

expressed concern about this practice, stating,

ÒChildren have a right to know they are Indian,Ó

and pointing out that the consent must contain

information about American Indian lineage and

tribal membership.

focus group session pointed out that the state

ICWA work group was currently working on

defining active efforts for proposed additions to

DES policy. These participants highlighted the

difficulty in reaching a consensus on a clear defi-

nition of active efforts and pointed out that the

workgroup had been working on this proposed

policy for three years.

Voluntary Placements

Focus Groups 

State court representatives in one focus group

indicated that ICWA requirements were generally

followed in voluntary adoptions, and tribes did

not usually object to the voluntary placement of

children by their parents for adoption. In such

cases, the tribe was properly notified, and con-

sents were completed in court in accordance

with ICWA. Participants indicated that most

regions of the state generally had one attorney

who handled the majority of voluntary adoptions,

and this attorney was usually familiar with the

requirements of ICWA.

Tribal representatives reported that adoption

agencies sometimes contacted the tribe directly

when an American Indian child was being placed

for adoption through their agencies. When this

occurred, the tribal representatives indicated that

the tribe usually takes jurisdiction of the child and

places him or her through tribal court. One tribal
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The purpose of this study was to determine how

well the state of Arizona was complying with

ICWA and to examine the challenges faced by

the state and tribes in ensuring ICWA compli-

ance. This discussion section has been organ-

ized into the following six parts: 1) training on

and awareness of ICWA, 2) identification and ini-

tial applicability of ICWA, 3) notice, 4) jurisdiction

and request for transfer, 5) procedural require-

ments for cases in state court, and 6) voluntary

placements. Each section highlights key findings

and considers their importance in terms of ICWA

compliance.

Training on and Awareness 
of ICWA

Survey Respondents

Most (94%) state child welfare workers reported

being aware that the agency had a written policy

regarding American Indian children, and 87%

reported that the state provided training on

ICWA. Eighty-seven percent also indicated that

the agency had personnel/resources available to

answer ICWA questions, and two-thirds indicated

that they were familiar overall with the general

provisions of ICWA. On the other hand, while

most state workers reported receiving training on

ICWA, they reported that the training was not

provided in a systematic or ongoing way. For

example, almost one-third said that they had

received ICWA training only when they were ini-

tially hired. State workers also indicated that they

were only vaguely to somewhat familiar with the

specific provisions of ICWA. 

Most (80%) tribal child welfare workers indicated

that state workers maintained regular contact

with the tribe regarding membership. Just over

half (56%) of tribal workers reported being

involved in training state workers on ICWA and

being aware of an IGA between a tribe and the

state regarding ICWA. Only slightly more than

one-third (38%) of tribal workers reported having

a written tribal policy for matters involving ICWA.

Time frames for state court hearings appeared to

be something of an issue for both state and tribal

workers. Only 62% of state workers and 50% of

tribal workers indicated that the time frames for

court hearings allowed them adequate time to be

involved in ICWA cases. This finding indicates

that quite often, state and/or tribal workers may

need more time to prepare for court hearings.

All state attorneys indicated receiving ICWA train-

ing and reported being somewhat to very familiar

with ICWA requirements. Ninety-five percent had

read ICWA, and two-thirds had read the BIA

guidelines. Interestingly, while less than half (41%)

believed that ICWA was too restrictive, almost

three-fourths noted that the state faced barriers

in promoting compliance. In addition, less than

one-third (29%) of state attorneys reported being
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providing ICWA training when a worker begins

employment. On the other hand, systematic,

ongoing training appears to be occurring less fre-

quently. Without sufficient knowledge and aware-

ness of the requirements, workers will have a dif-

ficult time complying with the regulations set forth

in ICWA. Workers who handle ICWA cases sug-

gested that they first learned about ICWA and its

many mandates after they were assigned a case

involving an Indian child. Once assigned, state

workers indicated that for guidance on ICWA

cases, they relied on someone in their depart-

ment who had worked previously with ICWA. 

Second, while the state appears to maintain reg-

ular contact with the childÕs tribe, many tribal and

state workers reported that time frames for initial

court hearings are an area of concern.

Specifically, focus group members noted that

time frames imposed by ArizonaÕs Model Court

Act do not always allow state representatives

enough time to initially collaborate with all neces-

sary parties in an ICWA case, especially tribes.

Finally, a majority of state and tribal attorneys

reported reading BIA guidelines. However, few

state and tribal workers and less than half of

state and tribal judges reported reading the BIA

guidelines. As noted, BIA guidelines, while not

part of the law itself, provide valuable insights

and serve as an important reference tool for

most of ICWAÕs requirements. 

aware of tribal/state IGAs. Like state attorneys,

tribal attorneys reported that they had read ICWA

and were somewhat to very familiar with ICWA

requirements. Whereas only 27% of tribal attor-

neys indicated that tribes faced barriers in inter-

vening and accepting transfer of jurisdiction in

ICWA cases, three-fourths (73%) believed that

ICWA did not do enough to protect the rights of

Indian children and tribes. Finally, just over half of

tribal attorneys indicated that they were aware of

a tribal/state IGA.

Almost all state judges (95%) reported receiving

ICWA training, and judges were somewhat to

very familiar with the requirements of ICWA.

Ninety percent said they had read ICWA, but only

half had read the BIA guidelines. Additionally, few

state judges, about one-fourth, believed that

ICWA was too restrictive. All tribal judges indicat-

ed that they had read ICWA, but less than half

had read the BIA guidelines. None of the tribal

judges reported that tribes faced barriers in inter-

vening in and accepting transfer of ICWA cases

or that ICWA and ASFA were incongruent,

although just under half (43%) noted that ICWA

did not do enough to protect American Indian

children and tribes.

Overall Conclusions

Based on discussion of findings involving training

on and awareness of ICWA, three general

themes emerged. First, Arizona appears to be
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Identification and Initial
Applicability of ICWA

Case Record Reviews

In the majority of cases, the childÕs Indian status,

along with the name and tribal affiliation of the

mother (97%) and father (82%), were identified.

Almost all cases (92%) contained documentation

of the stateÕs initial inquiry to the tribe regarding

the childÕs tribal membership, and most cases

(85%) also included documentation of the tribeÕs

response to this initial inquiry. Seven children

were identified as potentially belonging to more

than one tribe, and five of these seven case files

contained evidence that both tribes were con-

tacted.

In almost 20% of the cases selected for this

study, the children were determined to be ineligi-

ble for ICWA. In these cases the state appeared

to follow ICWA mandates and inquired of the

tribe in question and allowed the tribe to make

the determination of eligibility in each case.

However, in four of the twelve case records, doc-

umentation of the tribeÕs written response on the

matter could not be found in the file. Therefore,

the research team found it difficult to establish

who made the final determination in these cases. 

Survey Respondents

State workers indicated that the race/ethnicity of

all children was asked most to all of the time.

State workers also noted that they seldom con-

tacted the BIA to enlist their assistance in identi-

fying Indian children. Tribal workers reported that

tribes were contacted about half of the time

before the state conducted investigations of

alleged abuse and/or neglect of Indian children.

State attorneys and judges reported that the

state complied with proper procedures for identi-

fying Indian children most to all of the time. Tribal

attorneys and judges reported that the state

complied with these procedures half to most of

the time.

Focus Groups

Most focus group participants expressed the

opinion that state workers and the state court

system have made efforts to comply with proper

procedures for identifying Indian children, but

concerns were raised about communication

between the state and the tribes and about lack

of knowledge among state workers and court

officials. Specifically, tribes reported that state

workers did not supply sufficient and complete

information necessary for timely identification,

and state representatives reported a lack of

understanding regarding why tribes did not

respond more quickly to inquiries about a childÕs

Indian identity.
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homes. In 89% of the cases, tribal notice was

sent by registered mail, and 23% utilized person-

al service. Documentation in the case files of the

remaining 21% showed that notice was provided

in some other way (e.g., by phone call, fax, or

some other means). 

Survey Respondents

Both state and tribal workers reported that notifi-

cation was provided to tribes via multiple meth-

ods. Half of state workers indicated that the

notice was sent by registered mail, while others

said that the notice was frequently faxed or pro-

vided through personal service. Additionally, tribal

workers reported that the state provided all of

the required information on the notice and pro-

vided the notice within the mandated time frame

more than half of the time. When the tribe did not

intervene, tribal workers noted that they contin-

ued to receive notice of subsequent hearings

about half of the time. State and tribal attorneys,

along with state and tribal judges, agreed that

the state complied with notice requirements most

to all of the time. 

Overall Conclusions

While ICWA requires service of notice to the par-

ents and tribe by registered mail with return

receipt requested, findings revealed that tribes

received notification by multiple other means,

often by personal service, phone call, or fax.

Overall Conclusions

For the most part, state workers and court offi-

cials appear to be making efforts at compliance

with identification procedures for Indian children

who are removed from the home. Despite efforts

to comply with identification procedures, a divide

remains due to conflicting state and tribal needs

in the early stages of the identification process.

Whereas states have limited time to collect large

amounts of information and would like a quick

response from tribes regarding a childÕs Indian

identity, tribes often do not receive the informa-

tion they require to determine whether a child is a

tribal member or eligible for membership, and

tribes face barriers in providing a timely response

to the state.28 A better understanding of tribal

systems and supports on the part of state work-

ers and increased availability of resources

(through increased manpower and funding) on

the part of the tribes could help mitigate this

potential conflict. Further, emphasizing mutual

understanding, through increased communica-

tion and collaborative efforts will also alleviate 

this conflict.

Notice

Case Record Reviews

Evidence in the case records indicated that the

state used multiple methods to notify tribes

about the removal of Indian children from their
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Additionally, the implementation of the Arizona

Model Court Act has made it very difficult to

comply with the ICWA requirement that parents

and tribes be notified 10 days prior to the com-

mencement of the proceeding.

Jurisdiction and Request 
for Transfer

Case Record Reviews

Request for transfer of jurisdiction was only initi-

ated by a tribe in two cases, thus raising ques-

tions as to whether selection criteria limited

transfer cases or if other variables were influenc-

ing this process (e.g., tribes lacking necessary

resources to accept transfer or tribes allowing

the case to remain in state custody because they

agree with the way the case is progressing).

Findings also revealed that tribes maintained an

interest in all cases. The tribe formally intervened

in half of the cases and became an interested

party in the other half.

Survey Respondents

State workers reported that the tribe intervenes

in state proceedings on ICWA cases about half

of the time, and tribal representatives attend

state court hearings only occasionally. Tribal

workers indicated that their tribe intervenes in

ICWA proceedings half to most of the time and

that the tribe accepts transfer of jurisdiction

occasionally to half of the time. Interestingly,

when asked whether the state considers any of

the following as good cause to deny transfer of

jurisdiction, more state and tribal workers chose

Òa lack of resources within the tribal system to

meet the needs of the child and familyÓ (45% and

63%, respectively) over any of the other choices.

State attorneys reported that the state agrees to

transfer of jurisdiction most of the time, and tribal

attorneys reported that the state complies with

transfer of jurisdiction and agrees to transfer

most of the time. State attorneys said tribes

intervene in state court proceedings only occa-

sionally to half of the time, and tribes request

transfer of jurisdiction only occasionally. On the

other hand, tribal attorneys indicated that the

tribe intervenes half to most of the time, accepts

transfer almost half of the time, and requests

transfer almost half of the time. 

State judges indicated that the state agrees to

transfer jurisdiction about half of the time, that

tribes intervene occasionally to half of the time,

and that tribes request transfer of jurisdiction only

occasionally. Tribal attorneys reported that the

state complies with the requirement to transfer of

jurisdiction most of the time and almost always

agrees to transfer. The two tribal judges that

responded indicated that the tribe intervenes and

accepts transfer half to most of the time.
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greatly enhance tribal capacity to provide neces-

sary services, including foster care support pay-

ments, to their children and families. On the other

hand, tribes also reported that they frequently do

not take jurisdiction because they are in agree-

ment with the way the case is progressing

through the state court system. 

Procedural Requirements for
Cases in State Court

Case Record Reviews

Involuntary foster care placements. All but

one of the case records reviewed involved an

involuntary foster care placement. Demonstration

of active efforts to prevent breakup was docu-

mented in most (94%) cases, while 81% of the

case records contained documentation of a court

finding that these active efforts failed. Most cases

(93%) documented use of the childÕs tribe, and

over three-quarters documented use of the

extended family to ensure active efforts. Most

cases (90%) contained a documented court find-

ing of clear and convincing evidence, and 79%

included supportive testimony from a qualified

expert witness. 

Involuntary TPR. As with involuntary foster care

placements, most involuntary TPR cases (95%)

contained documentation of active efforts to pre-

vent breakup. A majority (89%) of the case files

included a documented court finding that these

Focus Groups

State representatives in the focus groups

expressed a desire for tribes to take jurisdiction

more often and to become involved through

intervention or transfer of jurisdiction in the earlier

stages of child custody proceedings concerning

American Indian children. Similarly, tribal repre-

sentatives conveyed an interest in becoming

actively involved in cases concerning the tribeÕs

children, but barriers such as lack of accessible

of resources and appropriate tribal placements

hinder tribes from being able to take jurisdiction

as often as they might like. However, tribal repre-

sentatives also indicated that they often leave

cases in the state court system because the

state is handling the case appropriately and

involving the tribe in decisions.

Overall Conclusions

As indicated by survey responses and focus

group discussions, one major issue concerning

transfer of jurisdiction appears to be a matter of

resources, both in terms of service provision and

placement options. In other words, states and

tribes concur that tribal jurisdiction would be

preferable in most cases, but tribes may lack

resources to meet the needs of families and chil-

dren. Additionally, the cost of tribal placements is

often paid directly by the tribe and not with any

federal funds. Increased ability to access federal

resources, such as Title IV-E funding, would
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active efforts failed. The childÕs tribe was fre-

quently (78%) used as a resource to ensure

active efforts in these TPR cases, while the

extended family was used as such a resource in

almost half (44%) of the cases. Most (89%) case

records involving involuntary TPR documented

the courtÕs finding of clear and convincing evi-

dence, and all of these included testimony sup-

ported by an expert witness. 

Voluntary TPR. Only seven cases involved vol-

untary TPR, and, for the most part, documenta-

tion in the records showed that cases were com-

pliant with the mandates of ICWA. 

Foster care / p re-adoptive placement. A l l

except one case involved a foster care or pre -

adoptive placement. Documentation in the files

revealed that most of the children were placed in

the least restrictive setting available (92%) and

w e re placed within reasonable proximity to their

p e rmanent homes (83%). Almost half of the

Indian children in placement were identified as

having special needs. A majority (83%) of childre n

w e re placed within the placement pre f e re n c e s

outlined by ICWA, with more than half (55%)

being placed with an extended family member.

R e c o rds also indicated that the state was main-

taining a re c o rd of the childÕs placement in almost

all (96%) cases.

Emergency removal. The childÕs race/ethnicity

and potential tribal affiliation was immediately

identified in most emergency removals (88%).

Most (85%) but not all emergency cases docu-

mented the necessity of the childÕs emergency

placement due to imminent danger.

Survey Respondents

State workers indicated that the tribe is invited to

participate in case planning and staffing most to

all of the time, and two-thirds reported that the

state applies active efforts to prevent the breakup

of the Indian family. To determine the need for

out-of-home placements, state workers reported

using qualified expert witnesses roughly half of

the time. Tribal workers said they are invited to

participate in case planning/staffing half of the

time, and three-quarters reported that the state

applies active efforts to prevent familial separa-

tion. Tribal workers also indicated that the state

uses expert witnesses occasionally to half of the

time when determining out-of-home placements.

Interestingly, one-third of tribal workers said that

the state never uses qualified expert witness tes-

timony to determine the need for placing an

Indian child out-of-home. Finally, when applying

active efforts, state workers reported that they

used the childÕs family and tribe most to all of the

time. However, tribal workers noted that Indian

community resources were used by the state

less than half of the time. Half of the state work-

ers and 18% of the tribal workers believed that

the state applies different standards for active

versus reasonable efforts.
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Additionally, well over half (64%) of state judges

reported that the existing family exception to

cases otherwise covered under ICWA was never

applied. Tribal judges reported that the state

complied most of the time with ICWAÕs height-

ened evidentiary standards and noted that the

state complied most to all of the time with the

use of qualified expert witnesses. Tribal judges

also reported that the state applied active efforts

half to most of the time and stated that the exist-

ing family exception to cases otherwise covered

under ICWA was applied half of the time.

Focus Groups

Tribal representatives indicated that the tribes

received ample information from the state regard-

ing court proceedings and case plans during the

course of a case, but state representatives were

unclear about which tribal representatives were

supposed to receive information. Despite this

flow of information to the tribe about the case, a

lack of understanding still exists among state

representatives as to the reasons for tribal rec-

ommendations in court. In particular, many state

representatives reported that they were not famil-

iar with the many tribal culture and belief sys-

tems, such as those that lead to the state/tribal

divide about recommending severance and

adoption for Indian children. Representatives of

the state suggested that they promoted this plan

to ensure that the childÕs permanent caregivers

State attorneys believed that the state complied

with the preference for Indian caregivers in out-

of-home placement most of the time, complied

with the use of active remedial and rehabilitative

efforts most to all of the time, and complied with

the requirement to use expert witnesses to deter-

mine the need for out-of-home placement most

to all of the time. Tribal attorneys reported that

the state complied half to most of the time with

the preference for Indian caregivers, complied

half to most of the time with the use of active

remedial and rehabilitative efforts, and complied

with the qualified expert witness testimony

requirement half to most of the time. Additionally,

tribal attorneys said the state complied with

heightened evidentiary standards most of the

time and rarely applied the existing family 

exception to ICWA cases.

State and tribal judges concurred that the state

complied with the preference for Indian care-

givers in out-of-home placements most of the

time. Regarding heightened evidentiary stan-

dards, state judges said the state was compliant

almost all of the time, and state judges indicated

that the state complied most of the time with

using qualified expert witness testimony to sup-

port the need for out-of-home placement for

Indian children. In a departure from the views of

workers and attorneys, almost three-fourths

(70%) of state judges believed that active efforts

and reasonable efforts imply different standards.
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will have access to the financial resources avail-

able via an adoption subsidy. However, the tribes

often disagreed with this plan because severance

of parental rights and adoption are not compati-

ble with tribal customs and beliefs. 

Focus group discussion about active versus rea-

sonable efforts revealed wide-ranging variance in

opinion. No general consensus was reached as

to whether or not active efforts require a different,

higher legal standard of proof. Many believed

that active and reasonable efforts are equivalent,

while others indicated that active efforts require a

higher standard. Several participants did concur

that workers who provide active efforts tend to

do so with all families rather than just with

American Indian families. The one aspect of the

active efforts issue about which most participants

were in agreement was that no clear definition

exists for either active or reasonable efforts.

Overall Conclusions

Results showed that most of the time the state

keeps tribes informed about matters involving

American Indian children. Regarding areas for

improvement, tribal workers noted that state rep-

resentatives often do not understand tribal rec-

ommendations in court and continue to promote

practices, such as severance of parental rights

and adoption, that are incompatible with tribal

customs. Utilizing available tribal and familial

resources in case planning and service provision

may alleviate this problem. Closely following the

placement preferences outlined in ICWA, espe-

cially with extended family, will also help to

ensure cultural sensitivity by encouraging place-

ment of Indian children with Indian families. The

high percentage of children placed within the

placement preferences outlined in ICWA indi-

cates that Arizona is working diligently to meet

this key requirement.

Among both state and tribal re p resentatives, no

a g reement exists as to the meaning of active

e ff o rts. In fact, re p resentatives within and

between both the state and tribes disagree about

whether or not active eff o rts differ from re a s o n-

able eff o rts. Workers have no clear guidelines for

active eff o rts to direct their case plans, and the

state court has no systematic way of ruling on the

application of active eff o rts with Indian families. 

Voluntary Placements

Focus Groups and 
Overall Conclusions

While focus group participants representing the

state mostly reported that the state follows prop-

er procedures for voluntary adoptive placements

of American Indian children, they also suggested

that there is no real monitoring system29 to

ensure that this is occurring. Some participants

indicated that state courts in some regions of the

state do not require that the tribe be notified if
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the parent objects to notification, and other

regions do require notification even against

parental objection. This issue raises substantial

concerns for American Indian children and tribes

due to the potential for displacement of children

from the tribe, which was a major factor in the

initial enactment of ICWA.
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The results of this comprehensive study point to

five primary recommendations for enhanced

compliance with the mandates of ICWA in

Arizona. One additional recommendation is

offered for other states. These recommendations

include 1) increased emphasis on case record

documentation, 2) improved and more systemat-

ic training that involves tribal input, 3) legislative

changes to increase compatibility of state and

federal laws, 4) standardized definitions for active

and reasonable efforts through statute and/or

policy guidelines, 5) development of tribal/state

agreements to increase tribal access to financial

resources available from the federal government,

and 6) development of tribal/state ICWA work-

groups to increase communication and collabo-

ration between states and tribes.

Increased Emphasis on Case 
Record Documentation

In several areas of ICWA compliance, state work-

ers, attorneys, and court officials likely complied

with mandates without properly documenting

their compliance in case files. As a result, lack of

accurate documentation appears to be an area

for improvement. In response, state administra-

tors can more strongly emphasize the imperative

need for accurate and complete documentation

of all case related functions, particularly those

associated with legislative mandates. A possible

solution to incomplete case file documentation is

the development of a specific checklist for ICWA

cases, which outlines each specific mandate and

its required documentation. Such a form would

also enhance clarity about the requirements of

this legislation for state representatives. 

Each worker should also be given examples of

correct documentation to serve as models to fol-

low. Supervisors could then, on a regular basis,

follow up on and/or go over specific documenta-

tion elements within case file entries or logs.

Workers who do exemplary documentation

should be formally recognized and appropriately

rewarded for their efforts. In addition, for this to

work effectively, upper-level state and court

administrators must support and actively pro-

mote increased emphasis on complete and

accurate documentation, thereby giving all par-

ties the necessary time, resources, and support

to put this policy into practice. 

Improved Systematic and Ongoing
Training That Involves Tribal Input

A need for increased training on and knowledge

of ICWA for state workers, attorneys, and court

officials was another common theme throughout

this study. While the state provides ICWA train-

ing, this training is primarily conducted in the ini-

tial preparation workers are given upon starting

their jobs, and little systematic training appears

to be offered beyond this initial instruction.

Unfortunately, new workers are overwhelmed
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and has valuable and relevant training materials.   

Another important resource that is largely over-

looked by many state personnel is the BIA guide-

lines regarding implementation of ICWA.

Although these guidelines are not legally binding,

they provide strategies for workers, attorneys,

and judges to ensure compliance with the legis-

lation. Results of this study indicate that less than

half of the state representatives as a group have

read or are utilizing the BIA guidelines. Having a

copy of the guidelines fully accessible for each

worker, attorney, and judge, and encouraging

them to read and follow these guidelines, will

likely increase overall compliance with ICWA.

In addition to utilizing BIA guidelines, the state

could also put together and formalize a resource

list. This resource list, contained in a binder,

would be distributed to all caseworkers and

attorneys and would detail pertinent information

on ICWA compliance such as the law itself, a

copy of the BIA guidelines, a documentation

checklist, tribal information and contacts, state

personnel30 within the department who are

knowledgeable about ICWA and willing to share

this knowledge, etc.

As part of the training and follow-up process,

client satisfaction surveys should be conducted

with each Indian childÕs family after a case is

closed. This information could then be used for

training purposes and to improve services.

with huge amounts of information, and ICWA can

easily be overlooked. Additionally, an annual

turnover rate of 20% among DES caseworkers

contributes to the need for ongoing training on

ICWA. Given that any worker at DES can poten-

tially handle an ICWA case, department-wide

workshops offered periodically throughout the

year would more effectively convey the knowl-

edge necessary to implement ICWA.

An important component of ICWA training is the

development of resources such as a standard-

ized ICWA training curriculum to be used across

districts. The curriculum must be comprehensive

enough to cover the main requirements of ICWA

compliance yet must also be flexible enough to

include adaptation and variation on important

topics (e.g., differences among and between 

tribal customs and beliefs, urban/rural settings,

reservation/non-reservation status). Additionally,

part of the curriculum should involve joint training

opportunities where key tribal and state stake-

holders meet together on a regular basis to dis-

cuss best practices in working with American

Indian families and children. As part of the best-

practices approach, Jones et al. (2000) note that

expansion of the wraparound model should also

be evaluated and encouraged in all trainings. The

Inter-Tribal Council of Arizona provides similar

types of ICWA training and should be utilized in

this area. NICWA is also in the process of estab-

lishing a tribal child welfare certification program
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Additionally, state workers, attorneys, and court

officials would benefit from gaining knowledge

about Indian culture and belief systems to further

understand and implement ICWA. With 21 feder-

ally recognized American Indian tribes in Arizona,

the expectation that state representatives know

about each tribeÕs customs, values, and norms

may appear challenging. Nevertheless, it is

imperative that state representatives understand

Indian culture in order to ensure and provide cul-

turally competent and appropriate services. This

federal legislation grew out of concerns about

loss of Indian culture and tribal customs, so an

understanding of these issues would certainly

increase comprehension of the importance asso-

ciated with ICWAÕs requirements, thus enhancing

compliance. To most effectively teach state rep-

resentatives about Indian culture and beliefs, trib-

al communities and resources must be utilized.

Tribal representatives in focus groups expressed

a willingness to assist the state with training and

to share knowledge about their cultures.

While the burden of complying with ICWA falls

upon the state, tribes also need to be active

players in this endeavor. Tribes should provide

regular training for their workers and attorneys on

best practices in working collaboratively with the

state to promote and ensure ICWA compliance.

Tribes should also promote the use of their own

qualified expert witnesses and make these indi-

viduals known and available to the state. One

tribal worker stated that all the times that he/she

had given expert witness testimony, not once

was the worker ever asked by the court to dis-

cuss his/her tribeÕs unique culture and social

norms. Judges should then allow tribal members

the opportunity to elaborate on their tribal cus-

toms to promote utilization of more culturally

appropriate services and placement options. The

BIA guidelines can be an important reference tool

for promoting ICWA compliance in this area.

In finding appropriate placements for Indian chil-

dren, a major challenge faced by the state con-

tinues to be the unavailability of extended family,

tribal members, and Indian foster homes to serve

as placement options. Increased emphasis in this

area, on the part of both the state and tribes, is

needed to ensure that placement preference

options are available and utilized. Finally, given

that there is currently no definitive definition of

active efforts, tribes should work with state repre-

sentatives to promote culturally appropriate

expectations in this area.

Legislative Changes and/or Policy
Guidelines to Increase Compatibility
of State and Federal Laws

A number of survey respondents and focus

group participants expressed concerns about the

incompatibility of state and federal laws in

Arizona. The goal of the Model Court Act is to

move a dependent child through the court
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judges, however, noted that they made decisions

and allowed the proceeding to move forward if

the parents were present and in agreement, even

if the tribe had not been notified or was not, at

that stage, involved. Jones (1995), chief judge of

the Sisseton-Wahpeton Sioux tribal court and a

noted expert on ICWA, stated that ICWA con-

tains both procedural and substantive provisions,

Òto ensure maximum involvement from the Indian

childÕs tribe as well as to secure the sanctity of

the Indian family by ensuring that the removal of

an Indian child from his or her family would be

done pursuant to stringent requirementsÓ (p. 50).

Therefore, tribal input and involvement at all

stages of the proceeding involving an American

Indian child becomes crucial in order to ensure

compliance with the letter, as well as the spirit, 

of the law.

Another issue of legislative importance is that of

certain provisions within the Adoption and Safe

Families Act of 1997 (ASFA) that conflict with

those within ICWA. The original intent of ASFA

was to improve the safety of children by promot-

ing permanency for children in long-term foster

care. ASFA mandates timely placement of chil-

dren in permanent homes and requires that any

child who has been in foster care for 15 out of

the most recent 22 months be reviewed for ter-

mination of parental rights and pre-adoptive

placement options (42 U.S.C. 675[5][E]). ASFA

also allows states to do away with efforts to

process in a timely manner that results in shorter

temporary placements. While the Model Court

Act has many positive components, mandates

such as the Preliminary Protective Hearing (PPH)

conflict with the ICWA time frame for tribal and

parental notification 10 days prior to the com-

mencement of proceedings. When discussing

the PPH, many state workers and attorneys indi-

cated that the PPH was positive for Indian chil-

dren because it went beyond ICWA in providing

timely proceedings, leading to permanency. On

the other hand, tribal representatives expressed

concern with the PPH, noting that expeditious

proceedings were not always in the best interest

of the child or tribe and that the Model Court Act

often made it impossible for tribes to be involved

at the initial ICWA application stages. 

Within ArizonaÕs legal system, there is currently

no legal precedent on the matter, but the ques-

tion being raised is how much involvement tribes

should be afforded prior to or at the PPH. State

representatives noted that as soon as the tribe

receives notice pursuant to ICWA, it is entitled to

challenge any findings made at the PPH and that

the PPH only addresses temporary custody, not

the adjudication of foster care placement (per-

sonal communication, Kimberly Halbig-Sparks,

November 25, 2002). Further, some judges

reported that they refused to make any decisions

or allow the proceeding to move forward until the

tribe had the opportunity to be involved. Other
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reunify a family from whom a child was removed

if the abuse is severe (42 U.S.C. 671[a][15][d][I]

[Supp. 1997]). While ASFA applies to all children,

including Indian children, in the tribal and state

court systems, provisions in AFSA recognize that

it does not intend to supersede the various provi-

sions of ICWA (Jones, 1999). While the law is

unclear on how to reconcile the incongruence

between ASFA and ICWA, Jones (1999) stated, 

The linchpin for an application of AFSA is
the utilization of Title IV-E benefits, and
AFSA contains many substantive require-
ments to which both the social services
agency and court systems must adhere in
order to qualify an Indian child for Title 
IV-E funding É . While AFSA does not
directly implicate children in substitute care
paid for by some other source of, it may
as a practical matter be unseemly for an
Indian tribe to have a different set of crite-
ria for terminating parental rights of Indian
children receiving Title IV than for those
not receiving such funding. Such a dis-
crepancy in the law may lead to chal-
lenges under the equal protection clause
of the Indian Civil Rights Act, as well as
complaints from families covered by the
more rigorous provisions of AFSA. (p. 255)

While there are no easy answers when dis-

cussing ASFAÕs impact on ICWA, NICWA has

published a document titled Adoption and Safe

Families Act of 1997: Issues for Tribes and

States Serving Indian Children (Simmons &

Trope, 1999) to be used as a guide to help

states reconcile differences between ASFA

and ICWA.

Standardized Definitions for Active
and Reasonable Efforts through
Statute and/or Policy Guidelines

Lack of clarity about what constitutes active

efforts and what constitutes reasonable efforts is

evident throughout this study. Federal law does

not provide definitions or guidelines for states, so

states are expected to determine the legal stan-

dard of proof that is necessary to show compli-

ance. State and tribal representatives widely dis-

agreed about whether or not the standard is or

should be higher for active efforts than for rea-

sonable efforts. Additionally, no guidelines exist

to assist workers in ensuring active efforts, to

assist state attorneys in presenting evidence of

active efforts, or to assist state court judges in

ruling on active efforts. All parties involved seem

to be guided by individual perceptions and not

by uniform or standardized regulations. The

ICWA workgroup has been struggling with this

issue and is working on defining policy and

terms, including active efforts, in the CPS Policy

Manual. 

To be truly effective, any proposed legislation or

policy guidelines defining active efforts must also

include a comparative definition for reasonable

efforts. The problem with a legislative or depart-

ment-wide policy definition of active efforts is that
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(U.S. House of Representatives, 1998, p. 2).

Therefore, Title IV-E authorizes funding for foster

care and adoption assistance. 

Unfortunately, American Indian children are cur-

rently not eligible to receive Title IV-E foster care

and adoption assistance payments unless they

are placed in out-of-home care by a state court

or by a tribal court on a reservation that has a

Title IV-E tribal/state intergovernmental agree-

ment with the state in which that tribe is located

(Brown et al., in press; Jones, 1999). Further,

although American Indian tribes have been

allowed to tap into various sources of funding to

pay for foster care and adoption assistance, Title

IV-E continues to be the primary basis for the

payment of foster care and adoption subsidies

for Indian children in substitute care (Jones,

1999). In 2001, only 15 states and 75 tribal gov-

ernments had IV-E agreements in place (Brown

et al., in press). In Arizona, only the Hopi Indian

tribe has such an agreement. 

Therefore, accessing Title IV-E funds becomes

one of the most critical steps an American Indian

tribe can take. Specifically, accessing Title IV-E

funds is important for two reasons. First, Title 

IV-E funds allow tribes to receive reimbursement

for large portions of their foster care and adop-

tion expenses. Second, it allows tribes to use

BIA foster care dollars and tribal monies, normal-

ly reserved for foster care and adoption assis-

tance, for foster care placements that are not 

the definition usually involves defining issues to

apply to many situations, thereby making mini-

mum requirements. These minimum require-

ments are then interpreted as Òthis is all we need

to do.Ó Therefore, any attempt to define active

efforts should have two elements. First, the defi-

nition should allow for and encourage efforts

above and beyond what is minimally accepted.

Second, any definition of active efforts needs to

be made from a cultural perspective that allows

variation in expectations among and between

tribal groups.

Development of Tribal/State
Agreements to Increase Tribal
Access to Financial Resources
Available from the Federal
Government

As noted in Brown, Limb, Clifford, Munoz, &

Whitaker (in press), developing effective agree-

ments between states and tribes can allow tribes

access to vital funds and resources. For exam-

ple, programs funded under the Social Security

Act include Title IV-E Foster Care and Adoption

Assistance, Title IV-B Child Welfare Services and

the Promoting Safe and Stable Families Program,

and Title XX Social Services Block Grant. Titles

IV-B and IV-E Òare intended to operate in consort

to help prevent the need for out-of-home place-

ment of children, and in cases where such place-

ment is necessary, to provide protections and

permanent placement for the children involvedÓ

113



eligible to receive Title IV-E funding. Further, chil-

dren who receive Title IV-E foster care funding

are also eligible for medical benefits under Title

XIX of the Social Security Act (Jones, 1999).

Arizona should continue to work with other tribes

to develop these agreements that would provide

pass-through dollars to enable tribes to care for

their children in out-of-home care. Tribes must

also be active in working with the state to devel-

op and implement IV-E agreements and take

advantage of this valuable resource. A study

conducted by the lead authors (see Brown, et

al., 2000) can be used as a resource tool to help

the state and tribes in this effort.

Development of Tribal/State ICWA
Workgroups to Increase
Communication and Collaboration
Between States and Tribes

Arizona is one of only a few states that has

developed a tribal/state workgroup to address

ICWA-related issues. In this endeavor, the work-

group has brought together state and tribal child

protection stakeholders from around the stateÑ

something many other states have been unable

to do. Here, Indian tribes selected and appointed

tribal child welfare workers and attorneys who

were most experienced in handling ICWA cases

to be part of the workgroup. Similarly, state dis-

trict/regional offices selected and appointed child

welfare workers and attorneys who dealt with

and had experience with ICWA to participate.31

The role of the workgroup has been to assist local

state child protection service officers tro u b l e s h o o t

I C WA cases, provide needed ICWA training, iden-

tify issues of common concern, consult with tribal

social services located within their service are a s ,

and attend monthly liaison meetings (personal

communication, Lewis Lane, December 16,

2002). A specific charge of this group has also

been the development of an ICWA chapter in the

CPS Policy Manual. The policy and pro c e d u re s

chapter describes the process a CPS caseworker

will follow when a child is identified as American

Indian. Other states should develop a similar trib-

al/state workgroup that meets together re g u l a r l y

to discuss important topics and areas of concern

related to ICWA. 
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all states and tribes, but resources, in terms of

funding and personnel, may inhibit this organiza-

tion from being able to take on such a massive

task. The BIA and organizations such as Casey

Family Programs could also provide leadership

and direction in this effort. 

Another option in the national examination

process could be the development and imple-

mentation of a federal review system for ICWA

compliance. Like the Child and Family Services

Review (but focusing exclusively on ICWA), this

system would include tribes in all phases, be

performed at least every three years, and have a

strong corrective action component.32 For most

states, this would involve examination of all

American Indian children in custody. This process

would begin by allowing states to establish a

baseline on ICWA compliance and then building

measurable outcomes for improvement. 

Because of the resource commitment involved,

federal funding is necessary for a national exami-

nation of ICWA compliance. However, the federal

government has not set aside any funds to pro-

mote compliance or to conduct compliance eval-

uations. Currently, the ICWA section of state

Child and Family Service Plans provides the only

means of examining compliance at the federal

level. A consortium of regional, state, and tribal

representatives throughout the nation may be

able to work together to secure federal funding

Potential Areas for 
Further Research

In terms of future research, a paucity of informa-

tion is available from the parents and extended

family members of American Indian children in

state custody. Since ICWA was designed to

address the rights and needs of these key stake-

holders, surveys of parents, family members,

and, when appropriate, children would provide a

wealth of information about how they are being

affected by the implementation of ICWA. These

individuals could be surveyed on their views

regarding client satisfaction in terms of how

states and tribes work with them throughout pro-

ceedings involving the application of ICWA.

Future research in this area should also include

guardians ad litem, parentsÕ attorneys (often pub-

lic defenders), BIA officials, and private agency

representatives involved in adoption and out-of-

home placement of Indian children. These stake-

holders have valuable insights that would allow

for a better understanding of the complexities of

ICWA compliance.

The second major area for future research is the

need for a systematic, national examination of

ICWA compliance. Such an endeavor would

involve extensive cooperation among states and

tribes, as well as an enormous commitment of

resources. NICWA would be the natural organi-

zation to coordinate a systematic study among
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and to conduct a national examination of ICWA

compliance.

The final area for future research involves a need

to observe change over time. At various times

since the passage of ICWA in 1978, audits have

been completed and recommendations have

been made to improve ICWA compliance. Many

of these audits have made the same or similar

recommendations as those in this study. This

indicates that despite improvements in communi-

cation and attitudes that enable cooperation

among stakeholders, many compliance issues

have seen limited improvement. A thorough

analysis of where states stand in terms of child

welfare practice with American Indian families

currently as compared to 25 years ago would

clearly highlight what has changed and 

what has not.

Lessons Learned

Throughout the course of this project, a multitude

of participants were involved in a collaborative

effort. Since an important goal of this effort was

to establish a model by which other states may

conduct ICWA compliance reviews, several rec-

ommendations for future projects were identified.

The first recommendation for future compliance

reviews includes collaborative cross-training for

all team members and reaching a specific agree-

ment at the outset about how compliance will be
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measured. Consensus among the team mem-

bers must be reached regarding how to measure

compliance with the specific mandates of the

law, as well as how and where this information is

recorded in case files. With all parties agreeing to

and understanding these elements from the

beginning, data collection and reporting can pro-

ceed more efficiently. The underlying theme of

this recommendation is clear and open commu-

nication. Here, important topics such as informa-

tion dissemination, conflict resolution, feedback,

and elucidating the difference between a

research study and a governmental audit will be

agreed upon and detailed in a memorandum of

agreement (MOA).

Finally, because of the cross-disciplinary and col-

laborative nature of a compliance review, all team

members must necessarily gain an understand-

ing of the roles of other team members.

Reviewers must understand how the state and

tribal systems work, while state and tribal repre-

sentatives must be aware of the research

methodology that guides empirical research.

State representatives are well versed in the pro-

cedures involved in governmental audits, but

empirical research requires more stringent

methodology that must be clearly established in

the early stages of the review.
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1 The terms ÒAmerican IndianÓ and ÒIndianÓ are used throughout this report to refer to the First
Nations or Native inhabitants of United States and their descendents. While they may not be the pre-
ferred terms Native people use for self-identification purposes, they continue to be the most common
legal terms used when referencing Native Americans. 

2 Possible explanations for the lack of research in this area include the following:  1) failure on the part
of the federal government to make ICWA compliance a funding issue until recent amendments to the
Social Security Act (specifically Title IV-B requiring state reporting on ICWA compliance; 2) lack of any
systematic strategy on the part of the Bureau of Indian Affairs (BIA) to track and maintain data on
American Indian children; 3) failure of many tribes, despite the availability of this right under ICWA, to
request data from states on their children; and 4) the difficulty of obtaining competent and reliable data
nationwide, due to the diversity of ways in which states and tribes provide child welfare services (personal
communication, B.J. Jones, October 14, 2002).  

3 State jurisdiction does not include reservation-domiciled American Indian children.

4 Due to the enactments of two federal laws (the Adoption Assistance and Child Welfare Act, P. L. 96-
272 [1980] and the Adoption and Safe Families Act, P. L. 105-189 [1997]), the federal government has
taken upon itself a dominating role in the area of state child welfare. Both of these laws require state
compliance with federal mandates to receive funding under Title IV-E of the Social Security Act. However,
compliance with ICWA is not a condition of receiving funds under Title IV-E. 

5 Recently, several state courts have questioned whether Congress can pass a law such as ICWA
(see Goldberg, 2002, for a more detailed description).

6 The DevilÕs Lake Sioux Tribe is now known as the Spirit Lake Nation.

7 Some state courts have recently ruled that the provisions of the Adoption and Safe Families Act
(ASFA) do not require a state to provide active efforts in certain cases, thereby trumping ICWA in child
custody proceedings involving Indian children (see J.S. v. Alaska, 50 P.3d 388, Alaska 2002, where the
father was not entitled to remedial services because he was convicted of child sexual abuse). 

8 TPR is defined as any action resulting in the termination of the parent-child relationship (25 U.S.C. ¤
1903(1)).

9 In 1994, when the BIA published regulations regarding ICWA (pertaining to who should receive
notice and eligibility for Title II funding under ICWA), it included a requirement that the BIA area office
receive notice in every ICWA proceeding and not just those where the childÕs tribe could not be identified
(see Jones et al., 2000).

10 Input was also received from the Arizona AGO and persons familiar with research and survey
design at DES. 

11 The number of cases selected for this study were based on three criteria: 1) a desire to examine a
similar number of cases (i.e., 50) that were selected for the ongoing Child and Family Services Review
conducted by the federal government; 2) to have a large enough sample size to be representative and
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