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ICWA

Qualified Expert Witness 
Quick Reference Guide
This quick reference guide is intended for Indian Child Welfare Act (ICWA) qualified expert witnesses 
(QEWs), social workers, attorneys, and judicial officers. It provides a summary of circumstances 
in which QEW testimony may be required, general qualification considerations, and categories of 
information that may be relevant to an expert review (Bureau of Indian Affairs, 2016; National Indian 
Child Welfare Association, 2021; Native American Rights Fund & National Indian Law Library, n.d.).

In general, QEW testimony may be required at three principal stages of an ICWA proceeding (25 U.S.C. § 
1912; Native American Rights Fund & National Indian Law Library, n.d.):

1.	 Foster Care Placement—Testimony supporting a determination, by clear and convincing evidence, 
that the continued custody of the child by the parent or Indian custodian is likely to result in serious 
emotional or physical damage to the child (25 U.S.C. § 1912(e); Native American Rights Fund & 
National Indian Law Library, n.d.).

2.	 Termination of Parental Rights—Testimony supporting a determination, beyond a reasonable 
doubt, that the continued custody of the child by the parent or Indian custodian is likely to result in 
serious emotional or physical damage to the child (25 U.S.C. § 1912(f); Native American Rights Fund 
& National Indian Law Library, n.d.).

3.	 Deviation from Placement Preferences—In some jurisdictions, courts have required qualified 
expert witness testimony to support a deviation from the placement preferences set forth in 25 
U.S.C. § 1915(a) and (b), including where extraordinary emotional or physical needs of the child are 
asserted as the basis for good cause (Bureau of Indian Affairs, 2016; 25 U.S.C. § 1915).

ICWA does not expressly prescribe detailed 
qualification criteria for QEWs. However, the 
Bureau of Indian Affairs (BIA) regulations and 
guidelines provide information on working with 
Tribes to identify a QEW and identifying individuals 
who may be considered qualified to provide expert 
testimony (25 CFR § 23.122; Bureau of Indian 
Affairs, 2016). The ICWA regulations indicate the 
child’s Tribe may designate a qualified QEW, and 
the court or any party may request the assistance 
of the child’s Tribe in identifying a QEW, which is 
considered best practice. The regulations also 
prohibit the state social worker regularly assigned 
to the child from providing expert testimony. 

The ICWA guidelines identify three categories of 
individuals who may be considered qualified to 
provide expert testimony:

1.	 A member of the Indian child’s Tribe who 
is recognized by the Tribal community as 
knowledgeable regarding Tribal customs 

General QEW Qualification Considerations

When is QEW Testimony Required?

pertaining to family organization and 
child-rearing practices (Bureau of Indian 
Affairs, 2016).

2.	 A lay witness possessing substantial 
experience in the delivery of child andfamily 
services to Indian children and families, 
together with extensive knowledge of the 
prevailing social and cultural standards and 
child-rearing practices of the Indian child’s 
Tribe (Bureau of Indian Affairs, 2016).

3.	 A professional person with substantial 
education and experience in the relevant 
specialty area (Bureau of Indian  
Affairs, 2016).

Practitioners should also consult applicable 
state statutes, regulations, court rules, and case 
law, as some jurisdictions have adopted more 
specific qualification requirements or a hierarchy 
of preferred expert witness categories (Bureau of 
Indian Affairs, 2016; 25 C.F.R. § 23.122).
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Failure to Present Required 
QEW Testimony
Where QEW testimony is required but not 
presented, the omission may constitute reversible 
error and, in some circumstances, may require 
vacatur or reversal of the court’s order (Native 
American Rights Fund & National Indian Law 
Library, n.d.).
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The National Indian Child Welfare Association (NICWA) protects 
the safety, health, and cultural identity of all Native children and 
families—today and for future generations—by upholding culturally 
based services, community strength, and Tribal sovereignty. 
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Potential Sources for  
Identifying a QEW

1.	 The Indian child’s Tribe
2.	 Urban Indian organizations
3.	 State, regional, or national organizations 

with relevant ICWA expertise

Materials a QEW Should Review
A QEW should be offered sufficient time and 
access to review relevant records and case 
materials. To the extent available and appropriate, 
the following categories of information should 
be considered (ICWA Expert, n.d.; National Child 
Welfare Workforce Institute, n.d.):

1.	 Court records and pleadings
2.	 Disposition reports
3.	 Court reports, including active  

efforts documentation
4.	 Assessment records, including 

documentation concerning the reasons  
for the child’s removal

5.	 Documentation regarding services  
and supports provided to prevent the 
breakup of the Indian family or to  
support reunification

6.	 Case plans and updated service plans
7.	 Communications with the Tribe and  

Tribal representatives
8.	 Placement history, safety assessments,  

and visitation records
9.	 Any other information relevant to 

understanding the family’s circumstances 
and the issues before the court
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